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PREFACE 

This work is designed to help the busy lawyer ; and to give 
him, following the order of the Code of Practice, in concrete and 
collected form, the rules of civil procedure. 

The Code of Practice is adopted as a text, and a discussion 
of each article, with kindred legislation and jurisprudence, is at- 
tempted in the shape of notes to the article. 

Particular actions, not mentioned in the Code of Practice, 
are inserted, it is hoped, in logical arrangement, and with helpful 
discussion. Such are the Actions to Establish Title to Real Es- 
tate, Jactitation, Removal of Cloud on Title, Trespass, Ejectment 
of Tenants, Quieting Tax Titles, etc. Actions belonging to the 
Civil Code, and treated therein, are not treated at length in this 
work, but reference is given to where the rules regarding them 
may be found. 

All articles of the Code of Practice are given in the latest 
amended form ; and, where any articles have become inoperative 
or superseded by other legislation, they are not reproduced herein, 
but the legislation supplanting same is given instead. 

The size of this work can convey no adequate idea of the 
work expended thereon. Every case cited, besides others not 
cited, has been carefully read and digested, and the writer has 
spared no labor to give the true rule of law in each case. 

The writer modestly ventures his opinion in some cases on 
points which have not been settled by the jurisprudence or on 
which the decisions are conflicting. 

A minute index to all articles and statutes printed herein, 
as well as to all notes and discussion, is subjoined. The aim is to 
enable the practitioner to find any point he seeks under the head- 
ing which first comes to his mind. 

There is necessarily much elementary discussion. This is 
especially true under such subjects as Petition and Citation. This 
will be of great assistance to the beginner, and we do not believe 
the old practitioner ever reaches the point where he does not 
have to refer sometimes to elementary principles. 

Brevity has been the especial aim of the writer. Each propo- 
sition is stated as tersely and as succinctly as possible, and the 
decisions sustaining it are collected following it. 

The author hopes that what this volume lacks in bulk it will 
present in value and merit; and that it will realize its aim to 
present to the profession miiltum in parvo. 

CHARLES T. WORTHAM. 

Napoleonville, La., February, 1916. 



INTRODUCTION 



The Code of Practice was adopted as Act No. 98 of 1870. 
See Acts 1870, p. 131. A Table of Contents, conforming to the 
Parts, Titles, Chapters, Sections and Sub-sections of the Code of 
Practice is given as part of the title of this act. In the Synopsis 
of Contents, whic^h follows this Introduction, this Table of Con- 
tents is followed; but the subdivisions have been extended into 
more minute subdivisions, other subdivisions have been added, 
and an effort has been made to arrange in a more synoptical form. 
The writer did not feel at liberty to vary the general arrangement 
and plan of the Code. As an example, generally throughout the 
Code "Action" and "Suit" are used indiscriminately, as if they 
were synonymous terms ; and the same use is made of the terms 
in the notes and index, which are the work of the writer; but, 
under Arts. 95 and 96, a "Suit" is an action carried before a 
court; while the term "Action" is made to embrace the right of 
action as well as the exercise of that right by pursuit of relief in 
court (Art. 1). Therefore, when we came to give "Suits" a 
place in the synopsis of contents, we felt constrained, under the 
definitions, to place it as a subdivision of "Actions," although po 
attempt whatever is made to preserve this nicety of distinction, 
either generally in the text of the Code or in the notes and index. 



The Code of Practice prevails over the Civil Code as adopted 
by Act 97 of 1870, R. S. 514, and over the Revised Statutes as 
adopted by Act 96 of 1870. See R. S. 3990. 

But it is believed any amendments of either Code or of any 
section of the Revised Statutes would prevail, as the latest ex- 
pression, over any provision conflicting therewith, whether con- 
tained in the Revised Statutes or in either of the Codes. See 
Fuselier, 109 La. 551. 
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CODE OF PRACTICE 

PART I.— OF CIVIL ACTIONS 



TITLE I. 

Of Acstions in General 
Definition. 

Art. 1. An action is the right given to every per- 
son to claim judicially what is due or belongs to him. 

Action means also the exercise of that right, that is to 

say, a judicial demand founded on a contract or given 

by law, by which the plaintiff prays that the person 

against whom he proceeds be ordered to do that which 

he has bound himself towards him to perform. 

See Introduction to this Book. 

(1) Non-judicial proceedings are, of course, not suits. 
Carre, 41 A. 996. 
1 



1, 2 — 4, Kinds of Actions. 

(2) If the plaintiff's petition does not contain allega- 
tions which, taken all together, set out a right under this 
definition, the petition is subject to dismissal on an excep- 
tion of no cause or rig'ht of action. This will be treated 
under the head of Exceptions. This exception must not 
be confounded with an "exception of vagueness and in- 
sufficiency of allegations." Goldsmith, 122 La. 881, 834. 

See notes to Art. 161. 

CHAPTER 1. 

OF THE GENERAL DIVISION OF ACTIONS. 

Kinds. 

Art. 2. Actions are divided into several kinds. 

The First Division of actions is into personal, real, 
and mixed. 

C p. 96, 

An action does not derive its character from the name 
given, it, but from the all^srations and the facts of the 
case. Ferrand, 35 A. 908. 

Art. 3. A Personal Action is that by v^rhich a per- 
son proceeds against one who is personally bound to- 
wards him, either by a contract or by virtue of the law, 
in order to compel him to pay what he owes to him or 
to perform what he had promised. 

This action is called personal, because it is attached 
to the person bound and follows him everywhere. 
See Art. 26 et seq. 

Art. 4. A Real Action is that which relates to 
claims made on immovable property, or to the immov- 
able rights to which they are subjected. 

The object of this action is the ownership or the pos- 
session of such property; and they are therefore sub- 
divided into petitory and possessory actions. 

See Art. 41 et seq. 

Grant, 131 La. 865; Producers', 132 La. 691. 

2 



Kinds op Actions, 5 — 7, 1. 

Art. 5. The Petitory Action is that by which he 
who has the property of a real estate, or of a right upon 
or growing out of it, proceeds against the person hav- 
ing the possession, in order to obtain the possession of 
the immovable property, or the enjoyment of the rights 
upon it to which he is entitled. 

See Art. 48 et seq. ; R. C. C. 2010 et seq. 

Whited, 122 La. 117; Bossier's, 114 La. 710; Dreux, 
12 R. 489, 501. 

Art. 6. A Possessory Action is that by which one 
claims to be maintained in the possession of an immov- 
able property, or of a right upon or growing out of it, 
when he has been disturbed; or to be reinstated to that 
possession, when he has been divested or evicted. 

See Art. 46 et seq. ; R. C. C. 3454-5-6. 

Grant, 181 La. 866; Bossier's, 114 La. 710; Newell, 50 
A. 163; Producers', 182 La. 691. 

Art. 7. A Mixed Action is one which in its natiire 
partakes both of the real and of the personal action, such 
as a claim for the ownership of real property, and also 
for the fruits it has produced, or their value. 
Jurisdiction. 

(1) The claim for fruits and revenues is a mere inci- 
dent of the real action, and may be brought with it in the 
parish where the land is situated, although the defend- 
ant does not reside there. And after the suit is once 
brought the elimination of the question of title or of pos- 
session of the realty does not divest the Court of juris- 
diction as to the liability for fruits and revenues, because 
jurisdiction, having once vested, cannot be divested by 
a judgment on a part of the matter in controversy. Win- 
ter, 6 R. 466; Maduel, 30 A. 1406. 

8 



8—12. Kinds of Actions. 

Likewise, a party may abandon his appeal from tiie por- 
tion of tbe judgment which passed upon the title to the 
property, and retain the appeal as to the fruits or their 
value. Dwii^t, 12 A. 860. 

Art. 8. The Second General Division of Ac- 
tions classes them into civil and criminal actions. 

Art. 9. A Civil Action is one which is brought for 
private interest, such as a suit to obtain the payment of 
a sum due, the restitution of property, or reparation for 
injury done by words or action. 

Art. 10. A Criminal Action is one which is insti- 
tuted in the name of the State by its proper officers, in 
order to obtain the public reparation of any crime or mis- 
demeanor. This action comes under the head of penal 
jurisprudence. 

(1) The forfeiture of an appearance bond is an inci- 
dent to a criminal proceeding, and, therefore, belongs to 
that class. O'Rourke, 49 A. 1567; Alexander, 46 A. 560; 
Toups, 44 A. 901; Doyle, 42 A. 642; Bums, 38 A. 363; 
WiUiams, 37 A. 200; Comig, 42 A. 419; Balize, 38 A. 
543, 546. 

A Third Division. 

Art. 11. Actions, with respect to their object, are 
divided into two classes; those by which movables, and 
those by which immovables are claimed. 

Art. 12. Although Incorporeal Bights be not in 

reality movables nor immovables, they are nevertheless 

placed by law in one of those two classes. 

Actions tending to recover an immovable, or a real 

right, or a universality of things, such as an inheritance, 

are considered as reed; while actions for the recovery of 

a movable or of a sum of money, though accompanied 

with a mortgage, are not real (wtions. 

Art. 41 et seq. 

R. C. C, Arts. 474, 2010, 471. 

4 



RuLBS FOB Actions. 12, l— is, 2. 

(1) A suit for the ^iforcement of a mortgage debt is 
not a real action. Wisdom, 31 A. 52, 60. 

But the hypothecary action proper (C. P. 68) is a real 
action. Labauve, 31 A. 141 ; Wisdom, 31 A. 61. 

The distinction between the above two cases is that 
when the plaintiff proceeds against his mortgagor or his 
heirs the action is personal, because they are personally 
bound for the debt; but when he proceeds against a third 
possessor the action is real, because the third possessor is 
not personally liable beyond the yielding up of the prop- 
erty to pay the debt, and the action is in reality ad rem. 
See note 1 to Art 61 for further view. 



CHAPTER n. 

OF THE RULES APPLICABLE TO ALL 
CIVa. ACTIONS. 
What Law Governs. 

Art. 13. The forms, the effects, and the prescrip- 
tion of actions, are governed by the law of the place 
where they are brought; but contracts are governed by 
the law of the place where they were entered into. 

R. C- C. 10, 3532. 

(1) This article states the usual rule regarding pre- 
scription. Newman, 107 La. 317. And contracts. First 
Bank, 123 La. 1019; MiUer, 110 La. 652. 

R. C. C. 3532, however, provides an exception in the 
case where prescription has accrued under the laws of 
another State, and the debtor subsequently comes to this 
State. Do. R. S. 2808; Newman, 107 La. 315. 

(2) Art. 13 is a very general statement of the law. 
Contracts are governed by the law of the place where 
they are to have effect. C. C. 10; Webb, 116 La. 905. 

As to disposition in other states and countries of prop- 
erty in Louisiana, see C. C, Arts. 10, 491, 1596, 1688, 1588. 



13, 8—14, 1. When Action Arises. 

(3) The lex loci contractus governs privileiges. The 
vendor's privilege does not attach, unless the sale was a 
Louisiana contract. Brent, 16 A. 158. Or to be executed 
in Louisiana. Mcllvaine, 36 A. 359; Newman, 43 A. 712; 
De la Vergne, 51 A. 1743; Chaflin, 41 A. 1048. The place 
where the sale was executed or consummated is the im- 
portant factor. Witt, 122 La. 149; Welsh, 111 La. 802. 

When Right of Action Arises. 

Art. 14. Every obligation gives impliedly a right 
of action to enforce its execution ; but the obligation and 
the right of action do not always arise at the same time. 
Thus in contracts to be performed at a future period, the 
obligation which grows out of the contract, arises at the 
very moment of making it, but the right of action grow- 
ing out of it, arises only when the stipulated term has 
arrived. 

C. P. 158. 
R. C. C. 2052. 
Bank, 49 A. 943. 

(1) Suit brought before obligation is due is prema- 
ture, and must be dismissed, even though the obligation 
matures before the trial. C. P. 158; Catlett, 23 A. 577; 
Egan, 46 A. 481 ; Christen, 24 A. 50 ; Sondheimer, 121 La. 
789; Ex rel. Merz, 31 A. 120; Bank, 49 A. 944; Bank, 41 
A. 227; Chaflin, 44 A. 518; Hewitt, 47 A. 742. 

But it has been held that plaintiff will be permitted to 
amend so as to cover obligations matured since filing of 
the original petition. Warfield, 23 A. 612; McDaniel, 34 
A. 341. The Warfield case was a sequestration suit, and 
held that sequestration could be sued out before maturity 
of debt (citing Gardner, 4 A. 184, and Neilson, 17 La. 
212). In Egan, 46 A. 481, the Court attempts to differ- 
entiate the Warfield case, on the ground that the suit was 
on a series of notes, only one of which had not matured. 
The McDaniel case stands alone, and is not supported by 
any other authority. In Bank, 49 A. 945, it is cited as 
sustaining an entirely different proposition. 

See notes to Art 158. 



Interest in Action. 15 — 15,5. 

Interest in Action. 

Art. 15. An action can only be brought by one hav- 
ing a real and actual interest which he pursues, but as 
soon as that interest arises he may bring his action. 

This article lays down a rule of great importance. The 
article is frequently cited by our Supreme Court, and the 
rule is frecjuently applied without citation of the article. 
It is impossible to give every case where the rule has been 
applied. The following are illustrations: 

(1) One who has lost title to his property by a tax 
sale has no interest to attack a subsequent sale of the prop- 
erty made by the tax purchaser or adjudicatee. Quaker 
Co., 131 La. 1003, and cases there cited — ^viz. : Morrison, 
26 A. 699; George, 109 La. 823; Surget, 43 A. 873; Wood- 
fork, 120 La. 496; Gouaux, 123 La. 695; Smith, 118 La. 
1055; West, 48 A. 922; West, 52 A. 381; Breaux, 43 A. 
426; Reinach, 46 A. 151. 

(2) One whose property has been destroyed by fire 
through the negligence of the defendant, and who has. 
been paid a part of his loss by an insurance company (the 
company being subrogated to plaintiff's rights pro tanto) , 
has an interest to sue for the entire loss in his own name. 
The action is indivisible. Hanton, 124 La. 562, 568. 

(3) Taxpayers and property owners have no stand- 
ing in court, as such, to contest city ordinances, unless 
the damage or danger of injury to their property rights is 
actual and real. Morris, 121 La. 1016, 1022; Kohnke, 
109 La. 839, 850; Johnson, 105 La. 150; Conery, 41 A. 
921; Murphy, 118 La. 402, 410; Taxpayers, 108 La. 583; 
Bank, 27 A. 446. 

(4) A mere citizen and resident cannot control the dis- 
cretion of the governing bodies of municipal corporations 
without showing special injury to himself. Laforest, 117 
La. 266, 268; Dupuy, 115 La. 579, 587. 

(5) But property owners and taxpayers have an in- 
terest to contest the legality of municipal ordinances and 
laws which increase the burden of taxation (however lit- 
tle) or otherwise injuriously affect taxpayers and their 
property. Morris, 121 La. 1020; Kohnke, 109 La. 850; 



15, 6 — 15, 11. Interest in Action. 

Item Co., 51 A. 716; Ex rel. Orr, 50 A. 880; Laforegt, 117 
La. 268 ; Isadore, 108 La. 677, 680, 59 L. R. A. 723 ; Handy, 
39 A. 107; Conery, 39 A. 770, 772; Murphy, 118 La. 401, 
409. 

(6) Inhabitants of a i>arish who are injured by the 
action or inaction of its Police Jury have an interest to 
compel them to perform their duty under the law. Watts, 
11 A. 141. 

(7) But neither inhabitants nor property owners have 
such an interest in the contracts of a municipality as to 
give them a right of action thereon, either for perform- 
ance or for damages for breach, unless the contract con- 
tained a stipulation pour autrui in their favor and accepted 
by them. Allen, 118 La. 1094, 68 L. R. A. 650, 104 A. S. 
R. 525 (citing Loeber, 41 A. 1151; Barber, 49 A, 1608; 
Oliff, 52 A. 1204; and many authorities from other juris- 
dictions; and overruling, in this respect. Planters', 52 A. 
1243). A statutory exception is made by Act 133 of 
1888, p. 191, providing mandamus by five taxpayers to 
enforce certain contracts. 

See Art. 35 and notes. 

(8) Thus, one in possession as owner has no right to 
enjoin the sale of the property at probate or other public 
sale. Rapides Co., Ill La. 793; Seymour, 12 La. 123; 
Morrison, 26 A. 700; Railroad, 52 A. 1831, 28 Sou. 311. 

(9) Certain inhabitants of a locality cannot, without 
showing special individual injury to themselves, recover 
damages from one who has torn down a school building 
erected for the people of that locality. Lomax, 113 La. 
850, 37 Sou. 777. 

(10) The insured and his assignee, either or both, 
have the right to sue upon a policy. Elgutter, 52 A. 1733, 
1737. But neither can sue for payment where, by its 
terms, the policy is payable to another. Lane, 35 A. 224. 

(11) The remedy granted by Art. 3057, R. C. C, is 
said to be an exception to Art. 15, C. P., and is not to be 
extended by analogy. The surety must stand on the right 
of action given by 3057, and cannot borrow by anticipa- 
tion a right of action from the creditor. Derouin, 49 
A. 1131. 

8 



INTEKEST IN ACTION. 16, 12 — 15, 18. 

(12) The third possessor of property seized and sold 
to pay a previous mortgrage has no interest as such to 
inquire whether the vendee paid the price or complied 
with terms. Derouin, 46 A. 1388, 1398; Lane, 36 A. 773. 

(13) The father of a minor has no right to sue for 
the annulment of the minor's marriage; for, unless the 
marriage was absolutely null, the minor must sue in his 
own name, being emancipated by marriage. The status 
remains until annulled. Delpit, 51 A. 923, 926. 

(14) Private persons can complain, in a civil action, 
of a ptiblic nuisance, or of a violation of municipal ordi- 
nances, only when they allege and show injury or dam- 
age to themselves resulting therefrom. Werges, 35 A. 
641. And not common to all other persons. Irwin, 37 
A. 64, 65 ; Blanc, 36 A. 162, 169, 51 Am. Rep. 7 ; Bell, 38 
A. 555 ; Darcantel, 44 A. 633, 645 ; Koehl, 47 A. 1316, 1320. 

(15) An insolvent has no interest in property after 
he has surrendered it. Steib, 23 A. 337. Except to re- 
ceive the residuum, and for that purpose to force a final 
settlement. Mudge, 10 R. 460. 

(16) Interest must be present, legal and sufficient. 
L. & A. Co., 115 La. 936; Peters, 114 La. 952, 957; Wil- 
liams, 107 La. 610; Ashby, 39 A. 105; Corral, 37 A. 803; 
Tiner, 5 A. 756; Coleman, 37 A. 566; French, 24 A. 285; 
Byerly, 24 A. 115. Public Administrator seeking to re- 
move administrator. Saloy, 44 A. 433; Bossu, 115 La. 
18; Withers, 45 A. 564; Bumside, 34 A. 728. Sheriff 
after return of writ. Caldwell, 15 A. 617 ; Carroll, 21 A. 
561 ; Lacroix, 41 A. 1018 ; Zimmermann, 36 A. 65 ; Nihoul, 
35 A. 565. 

(17) Thus, a lessee cannot arrest executory process, 
since, if his lease was duly recorded before the mortgage, 
the purchaser cannot evict him. Carroll, 35 A. 83. 

(18) The State, in building levees, acts in the exercise 
of police power, and damage resulting to private owners 
therefrom is damnum absque injuria. Egan, 45 A. 1357, 
1364 ; Bass, 34 A. 494. Land taken for levee purposes is 
not expropriated, but appropriated under a servitude to 
which every owner's land has always been subjected. 
Peart, 45 A. 421, 12 Sou. 490. And the same applies to 
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land taken for street or road next to river. Buch, 43 A. 
275, 9 Sou. 473. But property not bordering river is not 
burdened with such servitude, and must be paid for. 
Pontchartrain Co., 49 A. 570, 572. 

(19) The doctrine of damnum absque injuria extends 
to other cases where damage is inflicted on individuals, 
under the police power of the State. N. 0. Gas Co., Ill 
La. 838, 35 Sou. 929. 

(20) A debtor has no interest in the assignment of 
the debt unless he is deprived of defenses against the 
original creditor. Bonner, 43 A. 1036, 1039; Long, 35 
A. 384. Nor can he, when sued by original creditor, ob- 
ject to a partial assignment, of which he had had no no- 
tice, and to which he had not consented. Belden, 38 A. 391. 

(21) Any defendant must show his interest in any- 
particular exception or defense which he makes. Beland, 
46 A. 326, 14 Sou. 843. Cannot urge defenses peculiar to 
codefendant. Chaffe, 87 A. 184; Chase, 32 A. 460. 

(22) A creditor has no interest to oppose payment 
of other claims by a succession where there is ample to 
pay him. Gohs, 37 A. 428. Nor where there will not be 
sufficient to pay him whether the claim he opposes be paid 
or not. C. & B. Co., 49 A. 123, 125. 

(23) A mortgage creditor cannot attack the validity 
of a sale of the property if sold subject to his mortgage. 
Levi, 33 A. 532; Labauve, 26 A. 440. 

(24) A receiver, sequestrator, or a like officer, has 
no interest as such to resist an order of court vacating his 
appointment. Mauberret, 45 A. 241. 

(25) A creditor has an interest to plead prescription 
against another creditor whose claim, if allowed, would 
defeat or diminish his own claim. Maskell, 12 A. 661; 
Bertrand, 39 A. 436. 

(26) And creditor can set up ownership in debtor and 
have property decreed to belong to debtor when the debtor 
cannot or will not do so. Logan, 30 A. 727 ; Spencer, 33 
A. 906; Forstall, 34 A. 775; Moresi, 115 La. 796; Jack, 
34 A. 736, 740; Belcher, 114 La. 641, 643. 

See note 5 to Art. 45. 

10 



Interest in Action. 15, 27—15, 81. 

(27) An attorney who is entitled to a fee to be paid 
out of a judgment obtained by him has interest to sue to 
revive the judgment. Martinez, 32 A. 305; Bertron, 43 
A. 1179. 

(28) Any co-owner may recover the entire property, 
or the whole amount of damages, from a mere trespasser. 
Richardson, 120 La. 223; Becnel, 40 A. 112; Pearson, 6 
A. 232. 

See note 2 to Art. 45. 

(29) One must proceed in his proper name, or this 
article may be invoked against him. Great Southern Lum- 
ber Co., 132 La. 1000. 

Continuation of Interest. 

(30) The interest required by this article must con- 
tinue until the day of judgment; and, if the plaintiff lose 
his real and actual interest or right before final judg- 
ment, he must be dismissed. Ross, 14 A. 812. 

(31) A very perplexing question arises where the 
plaintiff, after a final judgment in his favor, loses all in- 
terest in the suit pending a suspensive appeal from such 
judgment. 

An illustration is afforded by the case of Bauland vs. 
Leon Godchaux Co., Ltd., decided by the Court of Appeal, 
First Circuit of Louisiana. The defendant company had 
built a railroad upon a public road in Assumption Parish. 
Bauland resided upon, and kept a store upon, this road, 
and the road was his only means of ingress and egress. 
He brought suit to have the railroad removed, and ob- 
tained judgment in the District Court of Assumption Par- 
ish, decreeing that the defendant company remove the 
railroad. The defendant took a suspensive appeal from 
the judgment to the Court of Appeal. Hearing in the 
Court of Appeal was delayed for a year or more, and in 
the meantime Bauland had sold out his store and removed 
from the Parish of Assumption. At the hearing in the 
Court of Appeal defendant made this fact appear to said 
court by afiddavits. 

The Court of Appeal, finding that Bauland's interest 
and right to bring the suit lay in the fact of his peculiar 
and particular use for the public road (see No. 14, above) , 
ordered the case to be remanded to the District Court to 

11 
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try the question of plaintiff's present interest in the suit. 
In the opinion, Caillouet, Judge, uses the following lan- 
guage: 

" * ♦ * If it be established that the plaintiff 
and appellee has no further interest in the matter at 
issue herein, further proceedings may have to be 
abated. * * * 

''It is not only necessary that the plaintiff should 
have had the right to have the nuisance abated at the 
time he brought his action and obtained judgment 
below, but that right must also exist now, when the 
issue is to be finally determined. If the actual in- 
terest which gave him the right to proceed originally 
against the defendant has ceased to exist, so has the 
right, and he must see judgment finally go against 
him." 

The Court of Appeal cited no authority, except Ross vs. 
Crockett, 14 A. 811, which is not in point as to what an 
appellate court should do where plaintiff has lost his in- 
terest after obtaining a final judgment in the trial court 

The cause was not further contested after the remand, 
other plaintiffs residing on the road bringing suit, and the- 
railroad being removed under a compromise of the later 
suit. 

What interests us now is to determine, if possible, 
whether the Court of Appeal took the proper view and 
rendered the proper order on the question. 

Art. 564, C. P., defines an appeal to be "an act by which 
one of the parties to a suit has recourse to a superior tri- 
bunal, in order to have the judgment of an inferior court 
corrected." 

If the judgment of the District Court was correct at 
the time it was rendered, it does not seem that the appel- 
late court should reverse it on account of anything that 
has transpired since it was rendered. 

Plaintiff's loss of interest in the judgment would be 
ground on which the defendant might institute original 
proceedings in the lower court to prevent the execution 
of the judgment by plaintiff; but certainly could not be 
ground for the reversal of the original judgment in the 
Court of Appeal. 

It strikes the writer forcibly that when the Court of 
Appeal said "further proceedings may have to be 
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abated/' th^ struck the right key; but when th^ said 
later in the opinion, ''if the actual interest has ceased to 
exist, plaintiff must see judgment finally go against him/' 
they went entirely wrong. 

It strikes the writer that it was the plain duty of the 
Court of Appeal, upon the filing of appellant's motion and 
aflSdavit, as the appellee was seeking no amendment or 
change in the judgment, to at once dismiss the appeal, 
of course at the cost of appellant This in the light of de- 
cisions rendered by the Supreme Court, as follows: 

In re Lambert, 116 La. 469, 89 Sou. 447. Here an inter- 
dict died pending an appeal from a judgment concerning 
a contest for his curatorship. Appeal dismissed at cost 
of appellant, reserving him his right to contest in some 
other proceeding his liability for the costs for which con- 
demned by the judgment appealed from. 

In re Wilds, 6 Rob. 31. A minor married pending an 
appeal from a judgment removing her tutrix. Ajypeal dis- 
missed at appellant's cost. 

LeBlanc vs. Democratic Committee, 123 La. 384, 48 Sou. 
1006. Appellant had obtained a judgment ordering the 
committee to recanvass the returns in a primary election. 
Pending suspensive appeal, the regular election had taken 
place, and, appellee having no longer an actual interest in 
being declared the Democratic nominee, the appeal was 
dismissed at appellant's cost This case is almost the 
counterpart of the Bauland case, supra. 

In re Jones, 117 La. 106, 41 Sou. 481. Appellant inter- 
dict died pending appeal from judgment of interdiction. 
The Supreme Court said it could not render a judgment, 
and that each party must pay his own costs. It then or- 
dered the appeal dismissed. The writer thinks that, in 
the light of the above cases, the Court was in error as to 
costs; that the order dismissing the appeal was a judg-* 
ment; and that the appeal should have been dismissed at 
appellant's cost. 

Costs are a mere incident of the suit, and are placed by 
the law on the party cast. A Court which cannot deter- 
mine a cause has no power whatever over the costs. They 
fall where the law places them. Begbie, 49 L. R. A. 141, 
128 Cal. 164, 60 Pac. 667, cited with approval in Lam- 
bert's case, supra. 

In Alexandria Cooperage Co. vs. R. R. Commission, 127 
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La. 1D85, 54 Sou. 869, an appeal was taken from a judg- 
ment maintaining an order of the Railroad Commission. 
Appellant informed the Court that the order complained 
of had been rescinded pending the appeal. The Court af- 
firmed the judgment at appellant's cost. This was put on 
the ground that appellant did not prosecute the appeal. 
The writer apprehends that if the rescission of the order 
had been made to appear to the Court by consent or by 
proper evidence, instead of by the mere information of 
the appellant, the Court would have simply dismissed the 
appeal at appellant's cost. 

When Action Held in Abeyance. 

Art. 16. In all actions which are to be brought at 

the end of a stated period, the right of action subsists 

until the last day has expired. 

R. C. C. 2057 et seq. 

( 1 ) It would seem that the words "in abeyance" should 
be read into this article after the word "subsists." 

No Action on Natural Oblig^ations. 

Art. 17. Natural obligations give no right of action, 
but what has been paid pursuant to those obligations is 
not subject to repetition. 

. Those are natural obligations, for which the law 
gives no right of action ; they arise on contracts entered 
into by persons who, though possessed of sound discre- 
tion and judgment enabling them to make contracts, are 
nevertheless disqualified by law from contracting, as are 
the contracts of married women made without the au- 
thorization of their husbands. 

R. C. C. 1757, 1758, 1759, 2133, 1846, 2303. 

(1) Where a license has been voluntarily paid, it 
cannot be recovered back, on the ground of informalities 
in the ordinance levying same. Fuselier, 107 La. 221; 
Campbell, 12 A. 34; F. & T. Ins. Co., 25 A. 454. It is 
otherwise where the profession or property was exempt 
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by law. Same decisions. Bank of New Orleans, 12 A. 
421 ; Catholic Society, 10 A. 73. 

For definition, kinds and effects of natural obligations, 
see the above-cited articles of R. C. C. 

Action for Repetition. 

Art. 18. He who pays through error what he does 

not owe, has an action for the repetition of what he has 

thus paid, unless there was a natural obligation to make 

such payment; but he must prove that he paid through 

error, otherwise it shall be presumed that he intended 

to give, 

R. C. C. 2133, 2301 et seq., 1757 et seq., 1846, 2443, 3005, 
495. 

See Annotations to Art. 17. 

(1) No natural obligation to pay compound interest, 
and, if paid in error, the amount over what is really due 
can be recovered. Major, 14 A, 10, 

(2) Plaintiff must allege and prove (1) payment in 
error; (2) that money paid was not due; and (3) that 
there was no natural obligation to pay. Hills, 7 R. 522. 

(3) Example of natural obligation. Worsley, 9 R. 
324. Ultistrations, Worsley, 9 R. 338. 

(4) Payment of a note in error before maturity does 
not extinguish it nor affect the liability of any party to it. 
Union Bank, 15 La. 314. 

Immoral Obligations. 

Art. 19. Obligations contrary to justice, good faith, 
or good morals, such as those by which a reward is prom- 
ised to another to commit a crime, give no right of action 
to either party to enforce the execution of the contract. 

But if the reward promised has been paid, no action 

can be brought to obtain the repayment of the amount. 

R. C. C. 11, 709, 1519, 1891, 1892, 1893, 1895, 2031, 
2325, 2804, 2983. 
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(1) A partner in a gambling partnership cannot com- 
pel his copartner to account Martin, 128 A. 442, 64 Son. 
985. Nor can an employee of a gangling-house recover 
his salary or sue for damages for dischaise. Britt, 118 
La. 697, 48 Sou. 248. 

An officer, forbidden by the law to contract with or work 
for a municipal corporation, cannot recover on any such 
contract; nor where he has sold the contract to a third 
person can he recover on a note given for the price there- 
of. Cummings, 80 A. 207. 

An agreement between two railroads to divide traffic 
earnings between given points, where they are naturally 
competitors, is against public policy as stifling competi- 
tion, and as monopolistic, and cannot be enforced, and 
nothing can be recovered thereunder. Railroad vs. Rail- 
way, 41 A. 970, 6 Sou. 888, 17 A. S. R. 446; affirmed, 187 
U. S. 48, 11 S. C. 10, 84 L. Ed. 614. 

One who has by his own wrongful acts attempted to di- 
vest another of his property through a tax sale cannot 
claim the property under such sale, and cannot invoke the 
prescription of Art 238 of the Constitution of 1898. 
Pitre, 110 La. 164, 178, 179. 

The Court will have nothing to do with a suit concern- 
ing a fund to influence the Legislature. Durbridge, 27 
A. 676. 

A contract to divide the salary of a public office cannot 
be enforced. Glover, 38 A. 634. 

Where turpitude or immorality, as concubinage, is the 
motive or cause of the claim sued on, it cannot be en- 
forced. The taint effects fatally the claim in all its parts. 

Simpson, 51 A. 1826, and cases cited at p. 1362 et seq. 

But there is nothing immoral in the sale of furniture, 
or the lease of a house, and the vendor or lessor can re- 
cover the price or the rent, although he knew that the pur- 
chase or the lease was for a house of prostitution. The 
immorality was not the consideration of the contract. 

Hubbard, 24 A. 691 ; Lyman, 24 A. 626 ; Sampson, 26 A. 
78; Mahood, 26 A. 108, 21 Am. Rep. 646. 

(2) Maxims stating the sense of this article : 

''One who comes into court must come with clean 
hands.'' Pitre, 110 La. 164, 178, 179. 

''Ex turpe causa non oritur actio.'' No action arises 
from a base cause. 
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Cause of Action as Defense. 20—20, 7. 

''Nemo allegans suam turpitudinem est audiendus*^' No 
loan can be heard to allege his own turpitude. 

Cause of Action May Be Used as Defense. 

Art. 20. He who has a right of action to claim what 
is due to him, has a right yet more evident to use the same 
cause of action as an exception, in order to preserve his 
rights. 

(1) Dissolution of contract may be demanded by suit 
or by exception. R. C. C. 2047; Williams, 132 La. 2, 7, 
60 Sou. 699. 

(2) Failure of suspensive condition is a defense. 
Boulifirny, 35 A. 748, 751; Walker, 18 A. 714. And so 
with resolutory condition, Dubois, 14 A. 427. 

(3) Oian use as a shield what might have been em- 
ployed as a weapon. Insurance Co., 12 R. 472; Hinrichs, 
60 A. 1218; Andrews, 122 La. 470. 

(4) But grounds for a petitory action cannot be used 
as defense to a possessory action. Hermitage Co., 46 A. 
425, 430, 14 Sou. 919. 

(5) Although a cause of action is prescribed when 
useid as ground for a direct action, it may still be used as 
a defense. ''Quae temporalia sunt ad agendum, i>erpetua 
sunt ad excipiendum.'' Things which are temporary for 
the purpose of action are perpetual for the purpose of ex- 
ception (defense). Bushnell, 4 N. S. 600; Davenport's 
Heirs, 3 N. S. 695; Thompson, 1 N. S. 468; Edwards, 46 
A. 360, 15 Sou. 61; Dicfcason, 13 A. 260; Wright, 13 A. 
234; Lafiton, 12 A. 164; Paxton, 2 La. 137; Broussard, 18 
A. 593; Walker, 18 A. 714. 

(6) And where defendant in executory process en- 
joins the execution, his allegations are exceptions or de- 
fenses, although t^e injunction suit is a separate suit, and 
the rule "quae temporalia" applies in his favor. Davis, 
14 A. 868 ; BushneU, 4 N. S. 600. 

(7) But reconventional demands are not exceptions to 
which "quae temporalia" applies. It only applies to those 
which are attached to the demand of plaintiff. Girod, 2 
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A. 646; Boeto, 8 A. 141; Harris, 16 A. 140; Chadwick, 
104 La. 42. And so with claims pleaded in compensation. 
Loony, 36 A. 1015. 

Death Does Not Abate Action. 

Art. 21, Actions do not abate by the death of one 
of the parties after answer filed. 

C. P. 361, 120. 
R. C. C. 946. 

(1) A corporation becoming defunct does not abate a 
suit against it. Bradshaw, 132 La. 829, 832, 61 Sou. 839. 

(2) Filing an exception of no cause of action is a 
waiver of the right to claim that suit has abated by death 
of plaintiff before answer filed. Gurley, 124 La. 391, 895, 
50 Sou. 411. 

(8) "Actio personalis moritur cum persona." Per- 
sonal actions die with the person. In Louisiana they 
survive only to those beneficiaries provided in Art 2315, 
R. C. C, as amended by Act 120 of 1908, p. 178. There- 
fore, if plaintiff dies before judgment is rendered, the 
action survives only in favor of the statutory beneficiaries. 
In default of these it abates. Chivers, 50 A. 57 ; Payne, 
117 La. 988, 985, 42 Sou. 475. Such is the law under 
the rule of stare decisis. There is much to be said on the 
other side. See article by R. M. TuUis, La. State Univer- 
sity Quarterly, Apr., 1911, Vol. VI, p. 48. See note 1 
to Art. 22. 

(4) Widow in community must be made party as such, 
and not as heir. Quality of heirship and virile share of 
each heir must be shown. Dirmeyer, 39 A. 961, 966, 3 
Sou. 182. 

(5) Under old decisions, the action does not seem to 
abate, whether answer filed or not. Todd, 16 A. 162; 
McCord, 1 R. 519. But if it is the defendant who dies, 
heir must be cited and allowed legal delays. Bedford, 
18 A. 40. 

(6) Where, after issue joined, the executor makes 
himself party in place of deceased plaintiff, defendant is 
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entitled to notice, but oannot claim any delays. Wood- 
man, 15 A. 608. 

(7) On the day fixed for trial, oral suggestion of the 
death of plaintiff is not sufficient. If plaintiff's counsel 
refuses to produce proof of death, or to take further ac- 
tion, judgment of nonsuit must be rendered. Hawkins, 
8 A. 647. 

Actions Are Property, Heritable, When. 

Art. 22.. Actions arising from obligations are the 
property of him in favor of whom they have been con- 
tracted ; they are transmitted with his estate to his heirs, 
who may carry them on in their own name. 

C. P. lis. 

R. C. C. 945, 1763, 1999. 

(1) ''Obligations^' in its broadest sense includes rights 
of action arising, not only from contracts, but also from 
quasi-contracts, offenses and quasi-offenses. R. C. C, 
Title V; C. P., Art 28. A liberal interpretation of this 
article would, therefore, make all actions heritable. But 
such is hot the jurisprudence. Actions ex contractu are 
universaUy conceded to be heritable, except the action 
for breach of promise of marriage. See note, 10 A. & E. 
Ann. Cases, 725. 

It cannot be said that all actions, ex delicto or in tort, 
are not heritable, as seems to be the inadvertent dictum 
of the Court in Walker, 110 La. 719, and in the syllabus 
to Huiberwald, 50 A. 477. Examine these two decisions. 
They assist in establishing what the writer believes to be 
the true rule — ^viz.: that all actions are heritable except 
those for the reparation of purely personal injuries. The 
maxim is: "Actio personalis moritur cum persona." The 
personal action dies with the person. See note 3 to Art 
21. It is evident that the word ''personal" is here used 
in a different sense from that intended in Arts. 3, 26 et 
seq. of C. P. The word as here used applies to actions 
which seek reparation for wrongs done to those rights 
which attach otrictly to the person, and does not apply to 
wrongs done to property rights. The personal rights are 
embraced in the right to security in the enjoyment of 
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life, liberty, limbs, body, health and reputation. The 
right of action for breach of promise of marriage is also 
considered a right which attaches so exclusively to the 
person, and not to property, that it dies with the person. 

In the earlier history of the State, actions were, in gen- 
eral, considered heritable, under general law. R. C. C. 
871, 872, 874, 884. Prior to 1850, the question of the non- 
heritability of purely personal actions had received lit- 
tle attention. 

In 1851 came the decision in Hubgh, 6 A. 495, 54 A. 
D. 565, declaring that no action lay for the death of a free 
human being. 

Although this decision did not touch upon the question 
of heritability, it is supposed to have caused the amend- 
ment of March, 1855, to Art 2294 (now Art. 2315) of 
the Civil Code, providing for the survival of the action 
in case of death. Earhart, 17 A. 245. 

Now it cannot be doubted that prior to the amend- 
ment of 1855 many actions arising under Art. 2294 
(2315), C. C, were heritable. Cutting another's timber 
is a pure tort, and the action therefor is purely ex delicto. 
If A cuts and removes B's timber to-day, and B dies to- 
morrow, B's heirs surely inherited from him the right 
to recover for the timber taken. This action was given 
by Art. 2294 to the same extent as an action for any 
other offense. 

It was, therefore, most unfortunate that the Legisla- 
ture, in 1855, in seeking to provide for the survival of 
the action for personal injuries in certain named benefi- 
ciaries, should have adopted this legislation in the shape 
of an amendment to Art. 2294. 

Art. 2294, as thus amended, became Art 2315 of the 
Revised C!ode of 1870, which was again amended by Act 
71 of 1884, increasing the number of possible beneficiaries. 
Vaughn, 119 La. 64. 

The article has still again been amended by Act 120 
of 1908, p. 178, further increasing the number of pos- 
sible beneficiaries. 

The survival provided for is not an inheritance. 
Vaughn, 119 La. 64. It is a subrogation. Weeks, 32 
A. 617. The right survives, not to the heirs at law, but 
only to the statutory beneficiaries. Pnyne, 117 La. 986. 

Now all actions in tort, or ex delicto — in other words, 
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all actions which do not spring: from contract or quasi- 
contract, arise under Art. 2315 of the R. C. C, whether 
the damage has been to strictly personal rights or to prop- 
erty rights. 

Query : Do these amendments, referring as they do to 
the right of action given by Art. 2315 (2294), take away 
the heritability of those rights of action under this arti- 
cle which were heritable, or must the effect of these amend- 
ments be limited to those rights of action which expired 
with the person? 

The Supreme Court has repeatedly in general language 
said that the amendments apply to all actions in tort or 
ex delicto. Payne, 117 La. 986; Walker, 110 La. 719; 
Breaux's Digest, p. 696, No. 126. 

The writer apprehends, however, that these dicta should 
be held to apply to only those torts of the kind under con- 
sideration by the Court at the time, and not to all torts. 

It cannot be presumed that the Legislature intended to 
provide for the survival of those actions which already 
survived in the heirs, but it must be presumed that they 
intended to provide for the survival only of those actions 
which died with the person ; and we believe that the Court 
in a case presenting such a question would so hold. Our 
conclusion is that a right of action for tort which would 
have survived to the heirs prior to the amendment of 1855 
is still heritable by them, and the right of action does not 
survive merely to the beneficiaries provided by the amend- 
ments. 

The action in Gurley, 124 La. 390, 50 Sou. 411, was an 
action purely ex delicto. It did not arise from a contract 
or quasi-contract True, it was an injunction suit to pre- 
vent a wrong. But the principle is the same. A person 
can surely bring suit to prevent any wrong the commis- 
sion of which would entitle him to damages. The Court 
held that such an action passed to the legal representatives, 
and said that the contention that the action was purely 
personal to the deceased could hardly be serious. See note 
(4) to Art 25. " 

(2) The right of action given to certain beneficiaries 
by Art. 2315, R. C. C, as amended by Act 120, 1908, p. 
178, being personal to those beneficiaries, it is appre- 
hended that, if all the beneficiaries die before obtaining 
judgment, the action dies with them. It survives as long 
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M any beneficiary remains living. See note, Ann. Cas. 
1918 E (Vol. 30, A. & E. Ann. Cas.), 995. Compare Hu- 
berwald, 60 A. 479, where minor beneficiary under prior 
amendment became of age before bringing suit, and was 
held to have no right of action. Suppose he had brought 
suit during minority, and became of age before judg- 
ment Would not action have abated under rule in 
Chivers, 60 A. 67, and Payne, 117 La. 988? 

(8) )7(^ere the injured party has used and exhausted 
his right of action, there is nothing to survive. Dough- 
erty, 183 La. 993, 63 Sou. 493. 

(4) An action is so far property that it is subject 
to seizure. Nugent, 33 A. 271; Jack, 34 A. 738; Leh- 
mann, 110 La. 1079, 36 Sou. 296; Garlick, 132 La. 670, 
61 Sou. 732. 

But can the rights of plaintiff in an action purely per- 
sonal to himself be seized? It is believed not. See Sel- 
den, 87 N. E. 860, 239 111. 67, where it is held that, as a 
general rule, ''survivabilitjr*' and "assignability" of causes 
of action are convertible terms. Irion, 132 La. 60, 60 
Sou. 719; R, C. C. 2009. 

Rights Pass to Universal Successors. 

Art. 23. The universal successor or successors by 
an universal title of a deceased person, such as his heirs 
or universal legatees, are entitled to the same actions and 
exceptions as the person to whom they succeed ; but they 
cannot claim, on their own behalf, any right which he 
had not himself, for this reason, that no one can transfer 
a better title to another than that which he himself had. 

C. P. 113. 

R. C. C. 945, 871, 872, 874, 884, 2292. 

This article and the articles of the C. C. and C. P. cited 
supra strongly incline the writer to the opinion that prior 
to the act of March, 1855, amending: Art. 2315 (2294) 
of C. C, referred to in note (1) to Art. 22, all actions 
were heritable. As before observed, this legislation ap- 
pears to have been prompted by a misapprehension of 
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Torts of Deceased Person. 24—26, 1. 

the decision in Uubgh, 6 A. 496. See Barhart, 17 A. 246. 
Although neither the Hubgh case nor the case of Her- 
mann, 11 A. 21, sustaining it, touched on tiie transmis- 
sion of actions, l>ut only held that one person had no right 
of action for the death of another, it is remarkable how 
frequently these two cases have been cited to show that 
prior to 1866 actions for tort were not heritable. Ear- 
hart, 17 A. 246; Walton, 34 A. 914; Huberwald, 60 A. 
477; Walker, 110 La. 719; Vaughn, 119 La. 68; Breaux's 
Digest, p. 696, No. 126; see note (4) to Art 26. 

Things Derived from Deceased by Particular 
Title. 

Art. 24. The rule laid down in the preceding arti- 
cle takes place also with respect to the successors of a 
deceased person claiming a thing by virtue of a particu- 
lar title; that is to say, by sale, donation, or legacy, but 
80 far only as concerns the thing itself of which the de- 
ceased has thus disposed of in their favor. 

Universal Successors Liable for Torts of De- 
ceased. 

Art. 25. Heirs or universal legatees may be sued 

for dvil reparation of the injury caused by the crimes 

and misdemeanors of the deceased, whose succession they 

have accepted, although no action was instituted for that 

purpose against the deceased during his life, and although 

neither he nor his heirs have been benefited by such an 

offence. 

R. C. C. 2315 et seq. 
C. P. 40, 27. 
Revised Statutes, 985. 

(1) "Misdemeanors" in a strictly legal sense means 
those crimes of a less degree than felony. As the word 
"crimes," which is used in this article, includes both 
felonies and misdemeanors, it is reasonable to interpret 
the word "misdemeanors" as applying to all torts or of- 
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f enses, whether or not they have been made criminal in 
this State; and such is the interpretation placed on the 
word as used in this article. Johnson, 118 La. 453; Dir- 
meyer, 39 A. 961; Edwards, 30 A. 926; Smith, 6 A. 705. 

(2) But exemplary or vindictive damages (smart 
money) oannot be recovered from the succession of de- 
ceased. Only actual damages to person or property can 
be recovered from succession. Edwards, 30 A. 926; Dir- 
meyer, 39 A. 964; Johnson, 122 La. 118, 125, 47 Sou. 422. 
But damages for injury to feelings are actual, and not 
vindictive. Johnson, 118 La. 455, overruling, in £his re* 
spect, Edwards, 30 A. 926, and Jones, 29 A. 564. 

(3) Where succession is under administration, ad- 
ministrator or executor is party to be sued. Smitii, 6 A. 
704. Unless widow and heirs have renounced, they may 
be sued each for virile share, if no administration in esse. 
Edwards, 30 A. 926. But each must be sued in proper 
capacity, and virile share of each must be alleged. Dir- 
meyer, 39 A. 961, 966, 3 Sou. 132. 

(4) This article is directly the contrary of the com- 
mon law. At common law, all actions, as well as rights 
of action ex delicto, abated with the death of either 
party, the wrongdoer or the party injured. See Miller, 
6 A. & E. Ann. Cas. 513, and note. 

This article in the clearest terms makes the right of 
action to survive against the succession of the wrong- 
doer; and, as before remarked, the writer believes it was 
the intent of Arts. 21, 22 and 23 to make the right of 
action, as well as the action itself, survive in favor of the 
succession of the one injured, viewing these articles in 
the light of the general articles of the C. C. cited under 
the three said articles. 

In view of these general provisions of the law, it would 
have required a special enactment to take away the heri« 
tability of the actions given by Art 2315 (2294), C. C, 
as it read prior to Act 223 of 1855. Had it been intended 
that the right of action given by Art. 2294 (2315) should 
not survive to the succession, the following clause, or one 
of like import, would have been added — ^viz. : "The right 
of this action shall expire with the life of the person in- 
jured." 

It is hard to imagine that the early code-makers iii- 
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tended that actions ex delicto should survive against the 
succession of the wrongdoer, and not in favor of the suc- 
cession of the injured party. It was clearly the opinion 
of our Supreme Court in 1864 that the right of action for 
tort survived to the succession of the injured party, as 
shown in Vincent, 9 A. 468. We have not before cited 
this case, ibecause the Supreme Ck)urt differentiated it in 
Chivers, 60 A. 68, and in Payne, 117 La. 986, because 
judgment had been rendered in the lower court before the 
plaintiff died. But the language of the Court in the Vin- 
cent case clearly shows what their opinion was of the sur- 
vival of the right of action in general. 

In Beers, 86 A. 1189, the Supreme Court gave judg- 
ment for damages in favor of the succession of the in- 
jured party, against the succession of the wrongdoer, in 
an action purely ex delicto. The question dt the survival 
of the right or of the action seems not to have been raised, 
but to have been taken for granted. 

The preceding three articles have been rarely cited in 
our jurisprudence, and, the writer believes, have been 
often overlooked. In Jones, 29 A. 664, the Court entirely 
overlooks Art. 26, C. P., and solemnly declares that ac- 
tions for malicious wrongs die with the wrongdoer (p. 
667). This is overruled in Johnson, 118 La. 466. 

We leave this chapter with the observation that our 
jurisprudence is by no means clear as to what actions and 
rights of actions survive to the succession, and as to which 
survive only to the beneficiaries provided by Act 120 of 
1908. We repeat that it was the mistaken construction 
given to the decision in the Hubgh case, 6 A. 496, which 
provoked the amendment of 1866, which has complicated 
and mystified the jurisprudence. It is strongly recom- 
mended that the Legislature amend Act 120 of 1908 so 
as to make all actions and rights of action survive to the 
succession, and thus put an end to all doubt and uncer- 
tainty. The paragraph giving the right of action for 
damages sustained from the death of parent, child, hus- 
band or wife, which was the only legislation made neces- 
sary by the decision in the Hubgh case, could be retained 
in proper form. 

(6) Action survives only against heirs who have ac- 
cepted. Deshotels, 134 La. 1076. But see note 1 to Art 
120. 
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CHAPTER in. 

OF THE RULES PECULIAR TO THE DIFFER- 
ENT KINDS OF CIVIL ACTIONS. 

Section I. 

Of the Several Kinds of Personal Actions, and of 
the Rules Which Govern Them. 

When Personal Action Lies. 

Art. 26. A Personal Action lies against him who 
has bound himself towards another, personally and in- 
dependently of the property which he possesses. 
C. P.y Art* 8. 

(1) What about suit against possessor of specific 
movable? Warren, 6 A. 364; Bouchard, 82 A. 685. See 
note 1 to Art. 41. 

Against Whom Brought. 

Art. 27. Such action can only be brought against 
the debtor, or the obligor, or the person who directly rep- 
resents him, such ais universal heirs by a universal title. 
C. P. 26, 40. 

Four Grounds. 

Art. 28. Personal actions are grounded on one of 
the four causes which give rise to personal obligations. 
The causes are contracts, or quasi contracts, offences, or 
quasi offences. 

R. C. C, Book III, Title III, Obligations; Title IV, Con- 
ventional Obligations (Contracts) ; Title V, Quasi-Con- 
tracts. Offences and Quasi-Offences. 

An action brought by a third person to prevent execu- 
tion of contract to build a railroad depot on property of 
one of the contracting parties, is a personal action. West, 
116 La. 218, 88 Sou. 969. 
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Arising from Contracts. 

Art. 29. Personal actions arise from contracts 
where one has bound himself for his own advantage, as 
by selling, purchasing, hiring or letting, or by any like 
contracts. 

R. C. C, Book III, Title IV. 

(1) The intent of this article is doubtless to declare 
a Tight of action on every valid contract when violated. 
To be valid, a contract must have a valuable considera- 
tion or cause. R. C. C. 1898 et seq. The consideration 
may consist not only in advantage to the party binding 
himself, as indicated in this article, but in disadvantage 
to the other party. The most comprehensive definition 
of valuable consideration is that given by the English 
Court in Currie v. Misa, L. R. 10 Exch. 162, as follows: 

"A valuable consideration in the sense of the law 
may consist either in some right, interest, profit or 
benefit accruing to one party, or some forbearance, 
detriment, loss, or responsibUity given, suffered or 
undertaken by the other.'' Enowlton's Anson on 
Contracts, 2nd Am. Ed., 88; Benner, 27 A. 478. 

Arising from Quasi Contracts. 

Art. 30. Personal actions arise from quasi con- 
tractSy when they are grounded on the obligations im- 
posed upon him who has managed the affairs of an-^ 
other without being authorized. 

R. C. C, Book III, Title V, Chap. 1, Sees. 1, 2. 

(1) Another action grounded on quasi-contract is that 
of repetition. C. P. 18 ; R. C. C, Book III, Title V, Chap. 
1, Sec. 8. 

Arising from Offences. 

Art. 31. Personal actions arise from offences, as 
when one has become liable to another for the injury he 
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has inflicted on him by some crime or offence, such as 
theft or slander. 

R. C. C, Book III, Title V, Chap. 2. 
Revised Statutes, 986. 

Arising from Quasi Offences. 

Art. 32. Personal actions arise from quasi offences, 
when the ground of action is the injury done to another, 
by one of those faults which are not considered as real 
crimes or offences. 

R. C. C, Book III, Title V, Chap. 2. 

Kinds. 

Art. 33. Personal actions arising from contracts, 
are divided into direct and useful (sic, should be "equi- 
table'*) actions. 

Direct Action. 

Art. 34. A direct, contradistinguished from an 
equitable, action, is that which arises immediately from 
contracts, and binds ipso facto all who have been parties 
to it. 

R. C. C. 1889. 

Equitable Action. 

Art. 35. An equitable action is that which does not 
immediately arise from a contract, but from equity, in 
favor of a third person, not a party to it, and for whose 
benefit certain stipulations have been made; thus, if one 
stipulated in a contract entered into with another per- 
son, and as an express condition of that contract, that 
this person shall pay a certain sum on his account, or 
give a certain thing to a third person, not a party to the 
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act, that third person has an equitable action against 
the one who has contracted the obligation, to enforce the 
execution of the stipulation. 

R. C. C. 1890, 1902; Desforges, 136 La. 62. 

(1) The stipulation pour autrui may be implied as 
well as e3cpress. Form is not sacramental. It is suffi- 
cient if the intention appears. Allen, 113 La. 1092, 1101 
et seq,, 37 Sou. 980. But a third person has no right of 
action on a stipulation which one of the contracting par- 
ties stipulated in his own favor. Idem, See, generally, 
cases cited in opinion, p. 1102 et seq. Decision in Plant- 
ers', 62 A. 1243, holding that citizens have right of ac^ 
tion against one with whom municipality contracted for 
its own benefit, overruled. Idem., p. 1111. See Art. 
15, No. 7. 

See, also, Wright, 16 A. 125; GiUis, 16 A. 275. 

(2) Third person suing can have no greater rights 
than one contracting had. Other party may plead all 
e<iuities. Freligh, 16 A. 419. 

(3) After the third party has accepted stipulation in 
his favor, it cannot be revoked. R. C. C. 1890, 1902 ; Pec- 
quet, 17 A. 204. Nor can it be annulled without consent 
of both contracting parties. Bonnafe, 5 A. 225. 

Another Division. 

Art. 36. Certain contracts, from their nature, give 
rise to two species of personal actions, in favor of the con- 
tracting parties; one of these is likewise termed direct, 
in contradistinction to the other, which is termed a con- 
trary action. 

Direct Action Under This Head. 

Art. 37. A direct action, in this acceptation, is that 
which arises out of a contract at the very moment of its 
being made, without the occurrence of any new cause 
since the contract; as, in the contract of loan termed 
commodat, where the action arises in favor of the owner 
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of the thing against him to whom he has lent it, in order 
to recover it. 

For commodate see R. C. C. 2891, 2893 et seq. 

Contrary Action. 

Art. 38. The contrary action is that which arises 
from some cause which has occurred since the contract, 
and has for its object the obtaining of some indemnity, 
such as the action which the law gives to the borrower in 
the loan called commodat, for the recovery of the dis- 
bursements which he has been obliged to make for the 
preservation of the thing lent to him. • 

For the illustration used, see R. C. C. 2908. 

Each Contractor Has Right of Action. 

Art. 39. It is of the essence of all synallagmatic 
contracts, that is to say, of those which contain reciprocal 
obligations between the parties, to give rise to two species 
of direct actions. 

Thus, in the contract of sale, the purchaser has an ac- 
tion against the seller to compel him to deliver the thing 
sold, and the vendor has likewise his action against the 
purchaser, to compel him to pay the price. 

Personal Actions Survive Against Heirs. 

Art. 40. Personal actions, being attached to the per- 
son of the debtor, may be brought against all his heirs, 
should he die without having extinguished it; but each 
of them will only be liable for the amount and portion 
which he has inherited from the debtor's estate. 

C. P. 23, 26, and notes. 
R. C. C. 1422 et seq. 
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SECTION n. 

Of the Real Action, Its Subdivisions, and the 
Rules Peculiar to It. 

When Real Action Lies. 

Art. 41. A real action lies against him who, with- 
out having contracted any obligation towards the plain- 
tiff, is nevertheless bound towards him, as possessor of 
the immovable property of which that plaintiff claims 
the ownership or the possession, or on which He claims to 
exercise some immovable right 

C. P. 4, 12. 

R. C. C. 2010 et seq. 

(1) It has been said that there is no reason why the 
same principle should not apply to movable property in 
the possession of another. Warren, 6 A. 354 ; Bouchard, 
32 A. 685. 

Against Whom. 

Art. 42. The real action gives the right to follow 
the thing in whatever hands it may be found ; but as re- 
lates to hypothecary actions, this rule is subject to some 
modifications which are established in the paragraph 
which treats of that action. 

Hypothecary action, Art €1 et seq. 

(1) No real action would lie in Louisiana for lands 
situated out of the State. Edwards, 14 A. 362. But suit 
would lie here against a resident defendant to compel 
him to account for the proceeds of land sold in another 
State. Id. And, generally, our courts may act in per- 
sonam against a resident defendant to compel him to act 
or to forbear, even though the subject-matter of the de- 
cree is property in a foreign jurisdiction. Hayden, 45 A. 
362, and cases cited on p. 368 et seq. 

(2) Buildings are immovable by nature (R. C. C. 
464) , whether or not they belong to the owner of the soil 

81 



42,3—43. 



Real Actions. 



on which situated, ' and an action for ownership or i>08- 
session of such a building is a real action. Lange, 32 A. 
697, 699. 

(3) Slaves, during their existence in Louisiana, were 
classed as real property, and actions concerning them 
were regarded as real. 



(4) 

( 
( 
( 
( 
( 
( 
( 
( 
( 



Kinds of Real Action: 



1) Petitory Action. 

2) Possessory Action. 

3) Hypothecary Action. 

4) Action to Establish Title to Real Estate. 

5) Action of Jactitation, or Slander of Title. 

6) Action to Remove Cloud on Title. 

7) Action for Trespass. 

8) Action for the Ejectment of Tenants. 

9) Action of Boundary. 

(10) Proceeding by Monition. 

(11) Proceeding to Quiet Tax Title. 

(12) Action for Expropriation. 

(13) Action for Partition of Property. 

(14) Wife's Action for Separation of Property. 
Others could be added, as Revocatory Action, Action for 

Rescission, etc.; but they will be mentioned under Peti- 
tory Action, to which they are somewhat related. See 
Art. 45, note 6. 

Nor are all of the above actions always real actions. 
Thus, the Action for Partition may be for the partition of 
movable as well as immovable property ; and Trespass is, 
in the abstract, a personal action, although for damage 
done to real property. 

The Code of Practice treats only the first three of the 
above, under sub-sections 1, 2 and 3. After disposing of 
these, we will treat those which follow, briefly, in sub- 
sections of our own. 

§1. 

Of the Petitory Action. 

Agrainst Whom Brought. 

Art. 43. The petitory action, or one by which real 
property, or any immovable right to (which) such prop- 
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erty may be subjected, is claimed, must be brought 
against l^e person who is in the actual possession of the 
immovable, even if the person having the possession be 
only the farmer or lessee. 

But if the farmer or lessee of a real estate be sued for 
that cause of action, he must declare to the plaintiff the 
name and residence of his lessor^ who shall be made a 
party to the suit, if he reside in the State, or is repre- 
sented therein, and who must defend it in the place of the 
tenant, who shall be discharged from the suit 

C. P. 5. 

R. C. C. 2010 et seq., 2704. 

(1) If the lessee, defendant, fails to comply with this 
article, but resists the suit himself, he will be condemned 
for rents, fruits and revenues, on plaintiff's establishing 
his title. Cutno, 127 La. 701, 705, 53 Sou. 962. 

(2) Where plaintiff's property has been taken posses- 
sion of and built upon by a public-service railroad, his 
action to recover the value of the property so taken is 
petitory. Lindner, 116 La. 262, 263, 40 Sou. 697. 

(3) Where plaintiff sued lessee in petitory action, and 
owner was not made party, it was error to award plain- 
tiff possession and reject demand for ownership, as plain- 
tiff had no other right to possession than ownership. 
Byrne, 51 A. 548, 553. 

(4) Where grantee sues his grantor to be decreed 
owner, the action has been held to be petitory, although 
it was declared that defendant's possession was that of 
plaintiff. Jaubert, 48 A. 245, 246, 248, 19 Sou. 279; 
Broughton, 9 R. 215; Morrison, 10 A. 542; R. C. C. 3433, 
3438, 3441. See note 6, below. 

(5) To make the action petitory, the petition must 
allege title in plaintiff, possession in defendant, and pray 
the plaintiff be decreed owner, or to that effect Hood, 
1 R. 109; Peck, 10 A. 161 ; Millaudon, 18 A. 196; Bossier's, 
114 La. 710, 38 Sou. 525. 

The prayer is usually held to be the determining fac- 
tor as to the character of the action. Carraby, 1 R. 242 ; 
Slocoihb, 21 A. 356 ; Edwards, 20 A. 169; Lagay, 5 R. 132. 

33 



48, 6—9. Pbtitoby Action. 

But it has also been held that, where the allegationg of 
the petition are clear as to the relief sought, tiie prayer 
for general relief is sufficient to make the action petitory. 
Haas, 125 La. 1034, 1036, 52 Sou. 149, and cases cited. 

(6) The word "'possession,'' as used in this article, 
should be, more properly, "occupancy." Dreux, 12 R. 
489, 501. The fanner or lessee, since he holds for an- 
other, has no actual possession in himself. This explains 
the cases in note 4, supra. Therefore, in principle, a land- 
lord could eject his tenant by a petitory action, but usually 
resorts to the expeditious remedy provided by Sec 2155, 
R. S., as amended by Act 313, 1908, post, 74 E. 

(7) The person in actual possession (custody) is the 
proper party to make defendant. When sued, if he pos- 
sesses for or under another, he must disclose the character 
of his possession and name and residence of his principal, 
who must then be cited by plaintiff. Scott, 3 A. 687; 
Millaudon, 18 A. 196. 

But if lessor resides out of the State, the lessee most de- 
fend the suit Plummer, 4 R. 29. And this is true even 
though the principal be the United States. Dreux, 12 
R. 489. 

Defenses. 

(8) The defendant may, of course, set up his title, 
and the Best title will prevail. Villey, 33 A. 291; Villey, 
35A. 512;Surgi,22A. 20. 

(9) Defendant may set up and show absolute nulli- 
ties in the title of plaintiff; as: 

(a) Non-observance of legal requirements in 
executing an order of seizure and sale. Surgi, 22 A. 
20; Cronan, 27 A. 120. Or fi. fa. Sorel, 24 A. 262. 

(b) Non-observance of legal requirements in a 
donation. Rowson, 51 A. 347. 

(c) Assessment to one not the owner, where 
plaintiff sets up a tax sale. Slattery, 110 La. 98. 

(d) Public sale for less than amount required by 
law. Thibodaux, 112 La. 906, 36 Sou. 800; Carey, 
109 La. 80. 
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But defendant cannot set up a mere relative nullity, 
as the non-authoriaation of a wife by her husband. Cronan, 
27 A. 120. Such a nullity can be taken advantage of only 
by those interested, as the husband, wife, or the heirs, in 
the case cited. Or the redemption of property adjudi* 
cated to city for taxes, after the year allowed for re- 
demption. If the officers exceeded authority in permit- 
ting redemption, only the city can complain. Adolph, 62 
A. 1166, 1160. See Leatham, 109 La. 826, 88 Sou. 864. 

(10> Proof of possession by defendant is necessary 
where not admitted, else plaintiff will be nonsuited. 6i- 
rard's, 18 A. 296 ; see Peck, 7 A. 71. Civil possession will 
suffice, Barnes, 6 R. 314. 

Plaintiff Must Show Title. 

Art. 44. The plaintiff in an action of revendication 
must make out his title, otherwise the possessor, whoever 
he be, shall be discharged from the demand. 

(1) Latin, vendicare: to claim a thing as one's own. 
Vendicatio: a clahn. To revendicate is to reclaim; to de- 
mand the restoration of, Webster. Smart, 109 La. 988. 

(2) "It is a principle of law so familiar as to have 
become trite that a plaintiff in a petitory action must re- 
cover upon the strength of his own title, not upon the 
weakness of that of his adversary.'' Per Blanchard, J., 
in Rowson, 51 A. 860. 

Therefore, plaintiff's suit falls when : 

(a) His title does not describe the property with 
sufficient certainty. Wilfert, 181 La. 21, 68 Sou. 
1019. 

(b) His deed has been lost, and he cannot prove 
its contents with certainty. Babington, 128 La. 
1066, 55 Sou. 676. 

(c) His ancestor from whom he claims to have 
inherited had sold the property before his death. 
Verdun, 128 La. 1068, 1065, 66 Sou. 675. 

(d) He claims by inheritance from his father, 
and does not prove the death of his father. Wil* 
lett, 51 A. 497. 
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It is needless to multiply examples. Plaintiff must show 
a clear title free from absolute nullities. Relative nulli- 
ties are no bar to plaintiff, unless defendant is the per- 
son directly interested in raising them. See note (9) to 
last article. 

Defendant can stand upon his possession alone until 
Plaintiff makes out a good title. R. C. C. 8464, 1. 

Until plaintiff shows a good title, free from absolute 
nullities, defendant need make no defense. Landry, 46 
A. 1114; Willett, 61 A. 486; Rowson, 61 A. 361. 

And a better title in a third person defeats i^intiff's 
suit. Rowson, 61 A. 860, and cases cited. With the re- 
striction, however, that, if plaintiff's title is subject only 
to a relative nuUily in favor of a third person, it prevails 
as against the defendant Adolphe, 52 A. 1166; West, 
62 A. 381; Font, 46 A. 215, 14 Sou. 622. 

In a proper case, the judgment may be nonsuit. Wil- 
lett, 61 A. 494. 

It is frequently stated that, ''as against a trespasser, 
the plaintiff in a petitory action is not bound to show a 
title perfect against the world." Stille, 41 A. 816, 6 Sou. 
684; Vicksburg, 41 A. 896, 6 Sou. 725 ; Zeringue, 15 A. 76. 
An examination of these and other decisions will show 
that this statement means nothing more than has been 
stated in preceding portions of this note — ^viz., that fail- 
ure to show a good title, free from absolute nullities, will 
defeat plaintiff's suit; while mere relative nullities will 
not defeat plaintiff's title, unless urged by those who have 
a right to urge them. A trespasser has as much right to 
remain in possession as anyone else, as far as the peti- 
tory action is concerned, until plaintiff exhibits a good 
title. 

It is, perhaps, true that, where defendant in possession 
sets up no title at all, plaintiff need only show an appar- 
ently valid title antedating the possession. Young, 16 A. 
454; Patterson, 23 A. 274. 

Anticipating Defenses, 

(3) In a petitory action, plaintiff has a legal right to 
attack whatever adverse titie is set up by the defendant 
in his answer, without filing additional pleadings. C. P. 
329; Hickman, 33 A. 438; Telle, 34 A. 1243; Willis, 108 
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La. 266 ; McMaster, 11 A. 647 ; Bledsoe, 38 A. 618 ; Thomp- 
son, 47 A. 61; Remick, 47 A. 923; Maillot, 11 A. 467; 
Britt, 126 La. 169; Abshire, 133 La. 264, 62 Sou. 667. 

And in draiving his petition plaintiff is not bound to 
anticipate what title defendant may set up. Thompson, 
47 A. 49. But plaintiff often acts at his risk in such a 
matter. For example, if his title has been apparently 
divested by a judgment, if that judgment is absolutely 
null, he can either ignore it or simply allege that it is a 
nullity; but, if the judgment is only relatively null, it has 
to be set aside by a proper suit. Plaintiff, therefore, might 
be cast unless he combined his petitory action with an 
action for nullity of the judgment and made all necessary 
parties to the latter action. Callahan, 47 A. 427; Dau- 
terive, 46 A. 1316; Beland, 46 A. 326; Ford, 46 A. 332. 
It is in deciding that the judicial proceedings are abso- 
lutely void, and acting accordingly, that the risk comes in, 
for the Court might hold that they are not absolutely null. 
Bankston, 117 La. 1064, 1066; Jewell, 110 La. 820: What 
has been said applies equally to tax sales by which plain- 
tiff's title has been apparently divested. Mays, 46 A. 
1476, 1€ Sou. 478. 

Evidence Required. 

(4) When either party relies upon a Sheriff's sale as 
a link in his chain of title, he must show, not only the 
SherifTs deed, but also the judgment (of a competent 
Court) and writ of execution under which the sale was 
made. Fontelieu, 116 La. 866, 41 Sou. 120; reasons given, 
p. 886; cases cited, p. 887. 

(6) A mere act of partition is not evidence of title. 
The title of the partitioners must be shown. Brown, 16 
A. 169. And a deed from the State for property adjudi- 
cated to it for taxes is not sufficient. The State's title 
must be shown. Gatlin, 36 A. 360; Wilbert, 42 A. 856; 
Breaux, 43 A. 433. 

(6) The petitory action may be coupled with an ac- 
tion for partition. Durbridge, 43 A. 604. 

Estoppel to Dispute Title. 

(7) Where the parties trace their titles to the same 
source, neither can dispute the title of the common au- 
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fhor. Pecot, 117 La. 766, 42 Sou. 263; Clemens, 44 A. 
393. Nor can a party dispute the title of his own au- 
thor. Keating, 119 La. 462; Harang, 34 A. 634; Girault, 
15 A. 684. 

Incidental Demands by Plaintiff. 

(8) Plaintiff in petitory action may couple with his 
demand for restitution of the property a demand for the 
fruits, issues, rents, profits and revenues which have been 
appropriated by the defendant in possession. R. G. C. 
502; Jewell, 110 La. 820. 

But if defendant's possession was in good faith, he 
only owes the revenues from judicial demand. Blair, 110 
La. 338 ; R. C. C. 3453, 503 ; Pecot, 117 La, 776 ; Durbridge, 
44 A. 74, 10 Sou. 402; Dufilho, 27 A. 398. And, although 
the possession began in good faith, the possessor will 
owe the revenues from the time the defects in his title 
became known to him. Montgomery, 41 A. 649, 656, 6 
Sou. 224. Therefore, Art 3482, R. C. C, does not affect 
this question. 

See, also, cases cited in next note. 

Incidental Demands by Defendant 

(9) The evicted possessor in good faith is entitled to 
recover his expenses, and for improvements to the land, 
and may retain it until reimbursed. R. C. C. 2453 ; Beard, 
46 A. 877; Hutchinson, 38 A. 150; Oriol, 38 A. 770; Fos- 
ter, 117 La. 217, 41 Sou. 551. As to rights of possessor 
in bad faith, in this respect, see R. C. C. 508 ; Schwenck, 
62 A. 240 ; Jewell, 110 La. 811 ; R. C. C. 2314 ; Scott, 42 A. 
770;Wood, 33 A. 751. 

See notes to next article. 

(10) The plaintiff must make out /lis title. Therefore, 
the petitory action cannot be brought by an administrator. 
Caze, 14 A. 232. Nor hy warrantor. Kelly, 14 A. 661. 
Contra, Gaze case; Gordon, 26 A. 366. 

See notes to next act. 

Who, Besides Absolute Owner, May Bring. 

Art. 45. The petitory action may be brought by one 
who has the ownership only of an undivided part of an 
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estate^ or of a real right to which such an estate is sub- 
jected, though his ownership may be limited to a certain 
period, or end by the occurrence of a certain event 

(1) Where one has bought a tract of land with the 
stipulation to reconvey it to the vendor as soon as he (the 
vendee) has removed the timber therefrom, or, at all 
events, at the end of fifty years, he has such an owner- 
ship as to entitle him to maintain the petitory action. 
Ruddock, 111 La. 1019, 36 Sou. 105. A promise to sell 
will support the petitory action where plaintiff is entitled 
to execution of promise. Whited, 122 La. 101, 47 Sou. 415. 

(2) A joint owner may, as against a possessor with- 
out title, recover, not only his undivided share, but the 
whole property. Gordon, 26 A. 367 ; Compton, 3 La. 128, 
22 Am. Dec. 167; Mays, 46 A. 1483; Richardson, 120 La. 
223, 45 Sou. 111. See note 28 to Art. 15, ante. 

(3) Plaintiff cannot offer a title acquired since the in- 
stitution of his suit. Britt, 126 La. 156, 159, 52 Sou. 251 ; 
Dugas, 15 A. 116. Judgment will be nonsuit. Idem. The 
proper parties must be before the court from beginning 
to end. Union, 46 A. 636. 

Plaintiff must declare upon all the titles he holds at 
commencement of suit. If he withhold a title, and after- 
wards sue upon it, res ad judicata will be maintained 
against him. Hargrave, 109 La. 533, 535, 33 Sou. 690; 
Shaffer, 14 A. 575; Hart, 25 A. 585; Heroman, 34 A. 815; 
Howcott, 106 La. 530, 532. And so with defendant. Lin- 
guist, 112 La. 1031, 36 Sou. 843. 

(4) A party who has recognized the title of another 
is estopped to dispute it, and his vendee is likewise 
estopped. Girault, 15 A. 684. Also his heirs. McGuire, 
40 A. 582. And so a lessee cannot dispute his landlord's 
title. Paquetel, 17 A. 63; Tippet, 10 La. 359; Le Breton, 
2 R. 462 ; Campbell, 118 La. 881, and cases cited. But this 
estoppel does not continue after the expiration of the lease. 
Burbank, 30 A. 489; 118 La. 881. 

(6) Creditor's Action in Nature of Petitory Action. 

Under this article it is proper to discuss the action to 
which we give the above title. 
It is the action which a creditor, or the representative 
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of all the creditors, has to pursue the property of his 
ddi)tor in third hands, and to have it decreed to be the 
property of the debtor in order that it may be subjected 
to plaintiff's debt. 

Such a creditor can assert all the rights of his debtor 
in the property, and the action is governed by the rules 
of the petitory action. The right of action is necessary, 
for without it the creditor would be at the mercy of his 
debtor, who might refuse or be unable to bring the suit 
himself. Spencer, 33 A. 898, 906; Moresi, 115 La. 796; 
Belcher, 114 La. 640, 38 Sou. 481; ForstaU, 34 A. 775; 
Jack, 34 A. 740. 

The action is neither hypothecary nor revocatory, in 
the technical meaning of those words under the Codes. It 
is to restore the property to the estate of the debtor only 
quoad plaintiff's rights. Logan, 30 A. 727, 730, 733, 734; 
Villey, 33 A. 291 ; Gogreve, 41 A. 244. 

In all the cited cases, except the Gogreve case, plaintiff 
was a mortgage or judgment creditor; but the principle is 
the same whether plaintiff is an ordinary, judgment or se- 
cured creditor. The time he became a creditor makes no 
difference. Belcher, 114 La. 611. To what extent the debt 
must be liquidated before plaintiff can proceed against 
property in third bands has not been decided. See note 
26 to Art. 15. 

Other Actions Related to Petitory. 

(6) For the Revocatory Action, see R. C. C, Book III, 
Title IV, Sec. 7, Art. 1968 et seq. 

Action for lesion and rescission of sales thereby, etc, 
see R. G. C. 1860 et seq. ; 2589 et seq. ; 1398 et seq. 

And for actions for Nullity, Rescission, Dissolution, 
Declaration de Simulation, etc., see the Civil Code. 

The actions referred to in this note partake of the na- 
ture of petitory actions, in that the ownership of immov- 
able property is (most often) involved. Some of them 
are often cumulated with and form the basis of the peti- 
tory action, but the discussion of them and the principles 
involved ^belongs to a work upon the Civil Code. 
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§2. 

Of the Possessory Action, and of the Rules 
Which Govern It. 
Who May Bring. 

Art. 46. The Possessory Action, which is a branch 

of real actions, may be brought by any possessor of a real 

estate, or of a real right who is disturbed either in the 

possession of the estate or in the enjoyment of the right, 

against him who causes the disturbance, in order to be 

maintained in, or restored to the possession, whether he 

has been evicted or disturbed; provided his possession be 

accompanied by the qualifications hereafter required. 

C. p. 6. 

R. C. C. 2010 et aeq. 

(1) In the possessory action, even more than in the 
petitory, it is the prayer of the petition which makes the 
action possessory. The action takes its character from 
the relief prayed for. The plaintiff may set out his full 
title to the propery, but if he prays only to be restored to, 
or quieted in, his possession, his action is possessory only. 
The allegations of title are construed simply as showing 
the mature, character and extent of possession. Williams, 
41 A. 702, 6 Sou. 604; Houssiere, 115 La. 112; Hermitage, 
46 A. 425, 430. Nothing can be inquired into except the 
possession and the rights thereunder. Do.; Huyghe, 37 
A. 240; Kemper's, 16 La. 44. But of course prayer must 
be preceded by necessary allegations. Haas, 126 La. 1036. 

(2) The jurisdictional amount is the value of the pos- 
session or of the possessory rights in controversy, not 
the value of the property. Baptist Church, 62 A. 704; 
Newell, 50 A. 162. 

Possession Must Be as Owner of Property or of 
Real Right. 

Art. 47. The possessors entitlea to bring these ac- 
tions are those who possess as owners. 

Persons entitled to the usufruct or to the use of a real 
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estate, and others having real rights growing from such 
real estate, may also bring their action, when disturbed 
in the enjoyment of their rights. 

(1) The subject-matter of the i)ossessory action may 
be the possession of real estate, or of any real ri^ht or 
servitude in real estate. Usufruct, R. C. C. 533 et seq. 
Use, R. €. C. 626. HaUtation, R. C. C. 627. Servitudes^ 
R. C. C, Book II, Title IV. Real obligations, R. C. C. 2010 
et seq. 

(2) The writer's opinion is that the requirement that 
plaintiff possess as owner only means that he must pos- 
sess for himself, and not for another. It only states the 
opposite of what is provided in the next article. Plain- 
tiff's possession must not be a precarious possession. R. 
C. C. 3556, No. 25. 

The language of the Supreme Court in Grant, 131 La. 
column 868, and in Mott, 116 La. 632, goes too far in this 
respect. It implies that the possessor must have a title, 
whereas the clear law and jurisprudence is that a mere 
trespasser, without a shadow of title or right to owner- 
ship, who has maintained himself in possession for a year, 
can vindicate that possession by the possessory action. 
The only right he has to show is ''possideo quia possideo." 

1 possess because I possess. Such a claim is necessarily 
as owner, but it may be that of an absolute usurper, and 
succeed. R. C. C. 8450, 3454, 3455 ; Smith, 130 La. 472, 58 
Sou. 153 ; Mott, 116 La. 632. The question of ownership 
cannot be inquired into at all. Same cases ; cases cited un- 
der preceding article; Litchworth, 4 N. S. 71; LeBlanc, 

2 A. 223; Daigre, 48 A. 414, 417; Gardiner, 14 A. 732; 
Peytavin, 6 La. 553 ; Yarborough, 7 La. 153 ; McCutcheon, 
14 A. 34. If the ownership cannot be inquired into, it is 
folly to say that the possessor must show or have a title. 
C. P. 49; R. C. C. 3434, 3435, 3455. 

Possession is a fact, and not a right. Chinn, 6 A. 66. 

Precarious Possessors; Their Rights. 

Art. 48. Those who possess in the name of another, 
such as tenants, are not entitled to the possessory action, 
when disturbed in the enjoyment of the real estate which 

42 



PossBssoEY Action. 49 — 49-1, 2. 

they possess in that quality, or even when they are ex- 
pelled; but they have their remedy against the person in 
whose name they possess, and they are boxmd to apprise 
him of the disturbance they have experienced, by personal 
notice, if he be within the State, and by advertisements 
in the newspapers, if he be out of the State in order that 
he may quiet them if it can be done; otherwise they lose 
all right to claim damages from him, and will be liable to 
him besides for all the loss and damages which he may 
have sustained through their neglect. 

R. C. C. 2696, 2724, 2704, 3433, 3438, 3441; Fox, 31 A. 
67, 71; Pierse, 2 A. 357; Dooley, 32 A. 192; Sallabah, 34 
A. 1053, 1054. 

Requirements. 

Art. 49. In order that the possessor of a real estate, 
or one who claims a right to which such estate may be sub^ 
jected, may be entitled to bring a possessory action, it is 
required: 

Actual Possession. 

49-1. That he should have had the real and actual pos- 
session of the property at the instance (sic, should be in- 
stant) when the disturbance occurred; a mere civil or le- 
gal possession is not sufficient 

(1) For Possession and its kinds, see R. C. C. 3426 
et seq. 

(2) Payment of taxes, and having someone look after 
the land or watch for trespassers, is not actual possession. 
Crowell, 130 La. 842. Nor the tracing of boundary lines, 
nor the marking of trees. There must be corporeal de- 
tention and use of the thing according to its nature and 
destination, and swamp lands or timber lands are no ex- 
ception to this rule. The possession must be visible, open 
and public, as occupying a house, cultivating ground, con- 
structing roads or canals, deadening, felling or removing 
trees. R. C. C. 3428; Hanson, 126 La. 347, 52 Sou. 537; 
South, 119 La. 199; Chamberlain, 48 A. 587, 19 Sou. 674; 
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Miller, 134 La. 662, 666. But isolated acts at long inter- 
vals, as occasional cutting of a few trees, will not suffice. 
Frederick, 120 La. 787, 788; Lacroix, 133 La. 227, 284. 
Continued grazing of cattle on pasture lands is sufficient. 
Chamberlain, 48 A. 690. 

(3) The ''Civil or Legal" PosseMion referred to in 
this clause is that defined by R. C. C. 3431 : that which is 
supposed to flow from the acquisition of a valid title, with- 
out any corporeal detention by the owner or Us authors 
at any time. This possession is a mere fiction ; in fact, no 
possession whatever; and it is sometimes difficult to see 
why the term was ever introduced into our law. It serves 
but to confuse. Mr. Justice Blanchard seems to refer to 
this fictitious possession when he says, in Ashley, 109 La. 
654 : "Civil possession will support the possessory action.'' 
The observations of the learned Justice in this case, in 
so far as they concern the possessory action, are obiter 
dicta, and are in conflict with our law and jurisprudence. 
The learned Justice cites Ellis vs^. Prevost, 13 La. 230. 
But he overlooks the fact that in Ellis vs. Prevost, 19 La. 
263 et seq., the Supreme Court absolutely overrules the 
principles laid down tn the first case, and declares the 
law as it has remained ever since, and as stated in the 
next note hereto. He also cites Handlin vs. Lumber Co., 
47 A. 401; but this also merely declares the law as in 
note 4. 

(4) It is weU established that CivU PoMession will 
support the possessory action, but it is of the kind illus- 
trated by Art. 3429 of the R. C. C. It must have been 
preceded by actual .corporeal possession, either by the 
plaintiff himself or by one or more of his authors in title. 
Handlin, 47 A. 401, 16 Sou. 966; Sallier, 113 La. 400, 403, 
87 Sou. 6; Jones, 116 La. 926, 927, 40 Sou. 367; Ellis, 
19 La. 261; Davis, 2 A. 206; Sears, 6 A. 690; Searles, 12 
A. 203; Taylor, 46 A. 124, 12 Sou. 118; Hanson, 126 La. 
347, 62 Sou. 637; Miller, 134 La. 662, 666. 

(6) Proof of Title, EflFect of. While it is true that 
the title cannot be inquired into in a possessory action, yet 
proof of plaintiff's title is admissible, and becomes of the 
utmost importance, to show the extent of possession. R. 
C. C. 3437, 3498. 
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The poBsessor without title takes possession, inch by 
inch, only of such land as he reduces to actual physical 
possession, as by erectin^r structures thereon, actual cul- 
tivation, clearing, or like acts. He can only extend the 
possession acquired by such acts by enclosures, such as 
fences or permanent ditches. The enclosures may suffice 
alone where the intention to take possession of the land 
included is manifest. Railway Co., 62 A. 197; Ellis, 19 
La. 251, 257; Taylor, 45 A. 126; Crowell, 180 La. 843; 
Hanson, 130 La. 772, 776, 58 Sou. 567; Moore, 126 La. 
887 et seq.; Gray, 131 La. 925. 

On the contrary, the possessor who goes into posses- 
sion under a title need do nothing but take actual posses- 
sion of a small part of the land. Such actual possession 
extends to the full limits of his title, and he needs only to 
show his title and actual possession of a part, to show 
actual possession of the whole. Jones, 115 La. 926; Sal- 
lier, 113 La. 403; Levy, 112 La. 789; Railshack, 118 La. 
925; George, 109 La. 825, 838; Mott, 116 La. 629; Green, 
37 A. 752; Moore, 126 La. 888 et seq. 

And it makes no difference regarding such possession 
under title that smaller tracts composing collectively a 
larger tract were acquired at different times, from differ- 
ent vendors, and by different deeds. All that is required 
is that the tracts form one body of land, and possession 
of the smallest part of any one tract will be possession of 
the whole body of land. Green, 37 A. 752; Railsback, 118 
La. 916, 925; George, 109 La. 825, 833; Jones, 115 La. 
926; Gilliard, 1 R. 159, 163; McDonough, 15 La. 556, 561. 
And this seems to be the doctrine in other jurisdictions. 
Rich, 158 U. S. 375, 39 L. Ed. 1022, 15 Sup. Ct 1006, at 
p. 1009, and cases cited; A. & E. Ency. of Law (2nd Ed.), 
Vol. 1, p. 865; Hole, 25 Pa. St. (1 Casey) 491; Alston, 
2 Speer (S. C.) 450; Sharp, 100 Va. 27, 83, 40 S. E. 105; 
Boyce, 2 Dana (Ky.), 127; Garrett, 26 W. Va. 870; 
Hutchinson on Land Titles, p. 229. And so where one in 
possession of a tract of land under title acquires title to 
an unoccupied tract adjoining the first tract, his posses- 
sion at once extends to and covers the second tract with- 
out any physical act of possession thereon. Nothrup's 
Trustee, 116 S. W. 699; Overton, 111 S. W. 369, 32 Ky. 
Law Rep. 931 ; Green, 37 A. 753. 

It is almost needless to add that, where one acquires 
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two entirely separate tracts, not adjoining, by the same 
deed, a taking possession of one of the tracts will not 
extend to the other tract. 

In order for the possession of part to extend to the 
whole tract embraced in one's title, it is not necessary 
that the title be recorded. Bemstine, 118 La. 1098, 1100, 
43 Sou. 889. But the possessor who does not record his 
title is liable to have his possession of the part not ac^ 
tually occupied ousted by a third person who acquires a 
title to the properly, or any part thereof, and goes into 
actual possession of a part of what he has acquired. 
Moore, 126 La. 887 et seq. 
The Same — Continued. 

(6) It making not the least difference for the pur- 
poses of the possessory laction whether plaintiff's posses- 
sion is in good or bad faith, it would seem that to show 
extent of possession as treated in the foregoing note is 
the only purpose for which proof of title becomes impor- 
tant in a possessory action; but under the decisions it 
seems that proof of title will assist either party in show- 
ing his own possession or in repelling the possession of 
his adversary. Lighter acts will amount to actual posses- 
sion when done under a title than when done without title; 
and more pronounced acts are required when there is an 
existing adverse possession to oust. Michel, 48 A. 341, 
346, 19 Sou. 216; Lecompte, 19 La. 484, 489; South, 119 
La. 199 ; Baker, 11 La. 439. 

Possession Undisturbed for One Year; Excep- 
tion. 

49-2. That he should have had that possession quietly 
and without interruption, by virtue of one of the titles 
prescribed in the 47th Article, for more than a year pre- 
vious to his being disturbed; provided the possession of 
less than one year be sufficient, in case the possessor 
should have been evicted by force or by fraud. 

R. C. C. 3454. See notes to C. P. 47, and see last para- 
graph of this article. 

(1) Plaintiff must have possessed for one year prior 
to the disturbance or eviction complained of. Young, 34 
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A. 385; Dickson, 10 A. 518; CioweU, 180 La. 887, 841, 58 
Soil 590; Thompson, 47 A. 51; Garland, 117 La. 846; 
Foreman, 136 La. 221, 223. 

Unless evicted by force or fraud. Dickson, 10 A. 518; 
Cameron, 48 A. 1846, 20 Sou. 710. 

(2) It seems that if plaintiff in a petitory action, after 
obtaining a judgment against defendant, suffers the de- 
fendant to remain in possession for a year, defendant will 
acquire a new right to possession. Vigo, 48 A. 667. 

A Real Disturbance. 

49-3. That he should have suffered a real disturb- 
ance either in fact or in law. 
C. P. 50, 51, 52, 58. 

Suit Within One Year from Disturbance. 

49-4. That he should have brought his suit at the 
latest, within the year in which the disturbance took 
place. 

C. P. 59. 

R. C. C. 8466, 8686. 

Taylor, 45 A. 124, 126, 12 Sou. 118; CroweU, 130 La. 
840; Garland, 117 La. 846. 

Neither Title Nor Good Faith Necessary. 

When the possession of plaintiff is accompanied with 
all of those circumstances, it matters not whether he pos- 
sesses in good or in bad faith, or even as a usurper, he 
shall nevertheless be entitled to his possessory action. 

R. C. C. 3450, 3451, 8452, 3453, 3454, 3449. 
See note (2) to Art 47. 

CroweU, 130 La. 841; Smith, 130 La. 472, 476, 58 Sou. 
153; Grant, 131 La. 865, 60 Sou. 374. 

The Disturbance. 

Art. 50. The disturbance which gives rise to the 
possessory action may be of two kinds; disturbance in 
fact, or cQsturbance in law. 
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(1) As a matter of course, if there is no disturbance, 
there is no cause of action, and plaintiff's suit will be dis- 
missed. 

Disturbance in Fact. 

Art. 51. Disturbance in fact occurs when one, by 
any act, prevents the possessor of a real estate, or of a 
right growing from such an estate, enjoying the same 
quietly, or throws any obstacle in the way of that enjoy- 
ment, or evicts him through violence, or otherwise. 

Almost any possessory action to which we migrht turn 
in the reports would afford an example of a disturbance 
in fact. For example, White, 32 A. 130, 133. 

Disturbance in Law. 

Art. 52. Disturbance in law takes place when one, 
pretending to be the possessor of a real estate, says that 
he is disturbed by the real possessor, and brings against 
the latter the possessory action; for in such a case the 
true possessor is disturbed by this action, and may also 
bring a possessory action, in order to be quieted in his 
possession. 

(1) But the defendant in possession is not obliged to 
bring a new action. He may simply defend the suit 
brought, and, if he shows possession, will be maintained 
in it. Crowell, 130 La. 840, 843; Jennings, 116 La. 1068. 
Plaintiff must show possession or his suit falls. Art 49. 
There is no stronger way to repel plaintiff's pretentions 
than to prove actual adverse possession in the defendant 
or in any other person. 

But in no case shall the mere demand in revendication 
of a real estate, or of a real right, be considered as a dis- 
turbance in the enjoyment of a possessor, and entitle him 
to bring a possessory action. 

It is the bringing of the possessory action only which 
amounts to a disturbance in law. 
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Proof Required. 

Art. 53. The plaintiff in a possessory action needs 
only, in order to make out his case, to prove that he was 
in possession of the property in question, in the manner 
required by this Code, and that he has either been dis- 
turbed or evicted within the year previous to his suit. 

C. P. 49. 

Proof Excluded. 

So that when the possession of the Plaintiff, or the 
act of disturbing him is denied, no testimony shall be ad- 
mitted, except as to the fact of the possession, or as to the 
act of disturbance, and all testimony relative to property 
shaU be rejected. 

R. C. C. 3455. 

(1) It is evident under this article that when defend- 
ant does not deny either plaintiff's possession or the fact 
of disturbance, plaintiff will be entitled to judgment with- 
out offering evidence. 

(2) Defendant cannot attack plaintiff's title, nor es- 
tablish his own title. Either party may offer his title to 
show and support his possession, but such evidence will 
be limited to the question of possession. Frazier, 21 A. 
541, 542; Huyghe, 38 A. 836; Young, 34 A. 886; Chaffe, 
26 A. 685; St. Amand, 25 A. 164; Lott, 21 A. 559; Chinn, 
6 A. 66; Garland, 117 La. 346, 348, 41 Sou. 644; Grant, 
131 La. 865, 60 Sou. 374 ; Smith, 130 La. 472, 475, 58 Sou. 
153 ; Houssiere, 115 La. 124 ; see note 2 to Art. 47 ; Pro- 
ducers', 132 La. 691, 61 Sou. 754. 

Petitory Action Excludes Possessory. 

Art. 54. If the possessor who has been disturbed in 
or evicted from his possession, bring a petitory action, 
that is to say, daim the ownership of the property, he 
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shall not afterwards be entitled to the possessory, by dis- 
missing the petitory action. 

Naturally, since in his petitory action he judicially ad- 
mitted defendant's possession. Williams', 117 Ia 801, 
613. 

The same rule shall govern, if he sue at the same time 
for the possession and the ownership of the property; he 
shall then be considered as having renounced the pos- 
sessory in order to resort to the petitory action. 

€. P. 160; Mouton, 130 La. 299, 301, 67 Sou. 934: 

No Cumulation of Petitory with Possessory. 

Art. 55. Petitory and Possessory actions shall not 
be cumulated or joined together, except by consent of 
parties. 

Therefore, he who is sued in a possessory action can- 
not bring a petitory action, until after judgment shall 
have been rendered in the possessory action, and until, if 
he has been condemned, he shall have satisfied the judg- 
ment given against him. 

(1) Where plaintiff joins the two actions in the same 
petition, his action is petitory, under Art. 54. 

(2) WHere plaintiff brings the petitory action, he can- 
not afterwards change to possessory. Art 64. 

(3) Where plaintiff brings the possessory action: 
"A plaintiff may, of course, at any time convert 

his possessory action into a petitory actum by dis- 
missing the one suit and^ instituting another; but he 
cannot, after issue joined, operate this change by sup- 
plemental petition, unless with the consent of de- 
fendant It would be changing the issue." Provosty, 
J., in Crowell, ISO La. 842. 
It would, therefore, seem that, before issue joined, 
plaintiff may, by supplemental petition, make the action 
petitory. The two petitions would stand as one, and tiie 

50 



PO08B8SWY Action. 56, 4—66. 

rule of Art. 64 apply. But it would certainly tend to a 
clearing: of issues if he dismissed his possessory action 
and brought a petitoiy. See St Amand, 26 A. 166. 

(4) It is permitted to the defendant at no time to 
chfi^ige the issue from possessory to petitory without the 
consent of plaintiff. He must wait until the judgment in 
the possessory action has become final; and, if he is con- 
demned, he must satisfy the judgment before bringing: a 
petitory action. This rule is so far carried that the de- 
fendant in a possessory action, who is the real and legal 
owner, must pay the plaintiff in possession damages for 
cutting and removing his own timber from land in plain- 
tiff's possession before he can bring the petitory action. 
This subject will be further treated under the head of 
"Action for Trespass," post, 74D, 8. See Grant, 181 La. 
865, 60 Sou. 874; Gray, 131 La. 924, 925; Smith, 180 La. 
475, 476; Housjsiere, 115 La. 124; Ex rel. Jennings, 113 
La. 575; Art. 57. 

(5) Where plaintiff cumulates petitory, possessory 
and slander of title in the same petition, he will be dis- 
missed on failure to elect. Davidson, 126 La, 540, 62 Sou. 
768. Query: If only petitory and possessory had been 
cumulated, would not the action have been petitory, un- 
der Art. 54? See note 2 to Art. 150. 

(6) But the parties have the right by consent to in- 
ject into the suit any issue bearing upon the ultimate re- 
sult, and possessory may be changed to petitory by con- 
sent; but issues beyond possessory issues will be consid- 
ered only to the extent of consent Houssiere, 115 La. 126. 

(7) But the bringing of a petitory action, by Ihe de- 
fendant, in contravention of this article, does not amount 
to an acquiescaice in the judgmmt rendered in the pos- 
sessory action entitling plaintiff to dismissal of pending 
appeal. Vigo, 48 A. 666, 19 Sou. 682. 

Mm When Settlement of Possessory Judgement 
Requires Delay. 

Art* 66. Nevertheless, if the judgment rendered in 
a possessory action require a settlement, which may occa- 
sion delay^ then the judge shall fix a term for making 
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such settlement, at the end of which the petitory action 
may be brought 

Possessory May Be Merged Into Petitory by 
Consent. 

Art. 57. If the plaintiff in a possessory action con- 
sent that it be cumulated with the petitory action, he 
shall be considered as having renounced the possessory 
action, and the judgment shall decide only the question of 
ownership. 

See Art 56, and note 6 thereto; Art. 150; Lindner, 116 
La. 263, 40 Sou. 697. 

Sequestration of Res; When. . 

Art. f58. When each of the parties, in a possessory 
action, alleges that he has the possession of the property, 
and both of them bring suit on the allegation of having 
been disturbed in their possession, if the fact of the pos- 
session be doubtful and uncertain, the judge shall main- 
tain in possession the one of the parties who shall appear 
to him to have the most apparent possession, or he may, 
at the request of one of the parties, order the sequestra- 
tion of the property until the question of ownership shall 
have been decided. 

R. C. C. 2979 et seq.; C. P. 275, 1, 3. 

(1) This is an article of difficult interpretation. Does 
it apply only where both parties have brought possessory 
actions, each against the other, and the suits are being 
tried together? Or does it also apply to a case where de- 
fendant in his answer alleges possession in himself and 
the other requisites of a petition in a possesory action^ 
and prays to be quieted in his possession? The writer 
believes that it applies to either case. 

Certainly neither party could be maintained in posses- 
sion unless he established all the requisites of Sec. 49. 
Then, what is meant by the words, "if the fact of posses- 
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sion be doubtful and uncertain"? The requisites of the 
possessory action must be established with sufficient cer- 
tainty to entitle either party to a judgment. If neither 
establish them, then both should be dismissed. 

This article cannot mean that the Court should slacken 
the rule as to the possession required. The article is per- 
haps intended to apply to a case where both parties have 
done acts of actual possession sufficient to give either the 
possession as agiainst any third person, but so interlaced 
and interspersed that between the two it is difficult to 
determine which has possession. It is not strange that 
this article has not been, in this respect, judicially inter- 
preted. 

There is no doubt that the article is intended to direct 
the action of the Judge after trial and on rendering judg- 
ment, and is not intended to provide any conservatory 
measures pending the decision of the possessory action or 
actions: Such conservatory measures are provided in a 
later chapter. 

A sequestration issued during the pendency of a pos- 
sessory action, and ancillary thereto, cannot be continued, 
after the end of the possessory action, to await the de- 
cision of the question of ownership. A sequestration is 
in every case ancillary to a pending suit, in aid of a pre- 
cise demand made in that suit. It is incident to this de- 
mand; and, unless the demand exists, there is nothing 
to support the sequestration. Platz, 122 La. 27. 

Sequestration issued in a possessory action ends with 
that action. Crowell, 180 La. 887, 841, 68 Sou. 590; La- 
barre, 133 La. 854, 861, 63 Sou. 380, 382. 

The remedy is a new suit, and a new sequestration in it. 
Martel, 115 La. 451, 455, 30 Sou. 441. 

Sequestration issued in a possessory action cannot be 
maintained until the question of ownership is decided, be- 
cause the ownership cannot be raised or decided in a pos- 
sessory action. Jennings, 117 La. 961, 42 Sou. 467. 

If there is any peculiar or different species of sequestra- 
tion provided by this article from those provided for In 
the chapter on sequestration (post, Art. 269 et seq.), it 
has never been used or resorted to. The Supreme Court 
misapplied this article in State vs. Debaillon, 113 La. 635, 
as is conclusively shown in the subsequent adjudications 
upon the same matter. Jennings, 117 La. 966, 967; 116 
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La. 1067, 1068. As well as in the prior <q>inion directing 
the continuance of the sequestration^ State vs. Debaillon, 
113 La. 673. 

This article doubtless contemplates that a petitory ac- 
tion will immediately follow the judgment of the Court 
refusing to maintain either party in possession, and 
doubtless means that, incidental to such petitory action, 
sequestration of the property may be ordered. The party 
in the best position to do so would doubtless take imme- 
diate corporeal possession after the judgment declaring 
neither party in possession, thus forcing the other party 
to the petitory action. This is the only view under which 
this article can be reconciled with the other law and the 
jurisprudence. 

Action Prescribed by One Year. 

Art. 59. If one yrho is disturbed in or evicted from 
his possession, suffer a year to elapse without bringing a 
possessory action^ that action shall be prescribed, and he 
must then resort to a petitory action. 
See annotation to Art. 49, No. 4. 

Possessory Action Not Allowed for Personal 
Property. 

Art. 60. Possessory actions cannot be maintained 
for personal property, the action in revendication for that 
species of property having nothing in common with the 
extraordinary privileges secured to the owners of real 
estate, or of real rights, when they are disturbed in their 
enjoyment. 

(1) Slaves were real estate and subjects of posses- 
sory action under old Code, Art 46. 

(2) Buildings are immovable by nature (R. C. C. 
464), and are subject to the possessory action, whether 
on the land of the owner or not Lange, 82 A. 697. 

(3) Trees, until actually cut down, are also immov- 
able property. R. C. C. 465. Whether belonging to tiie 
owner of the soil or not Act 188, 1904, p. 420. 
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Of the Hypothecary Action and of Its Rules. 
Definition. 

Art. 61. An hypothecary action is a real action, 
which t^le creditor brings against the property which has 
been hypotecated to him by his debtor, in order to have 
it seized and sold for the payment of his debt 

R. C. C. 8897 to 8410, incluflive; 1421; 1438 to 1443, 
inclusive. 

(1) The hypothecary action is a proceeding in rem or 
ad rem. Labauve, 81 A. 141 ; Wisdom, 81 A. 61 ; Thomp- 
son, 42 A. 126. The action, therefore, being brought 
against real property, and directed against the specific 
property hjrpothecated, rather than against the person of 
the debtor, is always a real action. The writer 'believes 
that the Supreme Court in the Wisdom case, supra, at 
p. 60, placed a wrong construction on C. P., Art 12, in 
holding that, when executory process is directed against 
the property in the hand& of the original debtor or his 
succession,' it is not a real action. We believe that the 
proper construction to put upon Art. 12 is that, if tfaie 
creditor proceed via ordinaria to secure a personal judg- 
ment against his debtor, the action is personal, even 
though he seeks also to have the personal judgment se- 
cured by recognition of the mortgage previously given. 
This is as far as Art. 12 goes, and is the only way to recon- 
cile it with the clear provisions of this Code. Any action 
which proceeds directly against real property, as when 
the creditor proceeds via executiva, is a real action, even 
though the debtor or the holder of the property be given 
the alternative to pay the debt and keep the property. See 
Art. 62. 

(2) To support the hypothecary action, there must 
have been an actual hypothecation or mortgage of the 
property to secure a debt, or a privilege existing ac- 
cording to law. 

The most usual hypothecation is the ordinary conven- 
tional mortgage. To this class might also belong the 
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contract in the form of a sale, but clearly intended as 
security merely. Howe, 40 A. 307. 

The hypothecation may also be a judgment, which, when 
properly recorded, becomes a judicial mortgage. Gallaa- 
gher, 36 A. 829; Baker, 107 La. 490; Givanovitch, 36 
A. 272. See note 11 to Art. 68. 

It may also be by the effect of law, as the minor's mort- 
gage against the tutor. Skipwith, 34 A. 28; Schneider, 
46 A. 881 ; Lyman, 47 A. 73 ; see note 12 to Art. 68. Wife's 
mortgage against husband. Gale, 7 A. 140; Jumonville, 
27 A. 461; Securities Co., 49 A. 1394. Other legal mort- 
gages provided for by Civil Code, Arts. 3311 to 3320. 
3271, 3272, 8273, 8274, 3276; C. P. 709; see note 18 to 
Art. 68. 

Follows the Property. 

Art. 62. The hypothecary action, like all real a<s 
tions, follows the property to which it is attached, in 
whatever hand it may be found, but it is subject to differ- 
ent rules, according as the property may be in the pos- 
session of the debtor, or of his heirs, or of third persons. 
R. C. C. 3399. 

(A) WHEN PROPERTY IN POSSESSION OF 

DEBTOR. 

(a) When Creditor Has Executory Title. 

Art. 63. When the hypothecated property is in the 
hand of the debtor, and when the creditor, besides his 
hypothecary right, has against his debtor a title import- 
ing a confession of judgment, he shall be entitled to have 
the hypothecated property seized immediately and sold 
for the payment of his debt, including the capital, the 
interest, and the costs, pursuant to the rules provided 
hereafter for Executory proceedings. 

For "Executory Proceedings," see Art- 782 et eeq. 
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For definition of ''Title Importing Confession of Judg- 
ment,'' or "Executory Title," see Art 733. 

Pa4)t de Non Alienando. 

(1) When the act of mortgage in authentic form con- 
tains the agreement by the mortgagor that he will not 
alienate the property to the prejudice of the act of mort- 
gage, usually called the "pact de non alienando,'' the mort- 
gagee may still proceed by executory process and seize 
the property in whoseever hands it may be, without no- 
tice to anyone except the mortgagor or his succession* 
Donaldson, 1 La. 39, 40; Nicolet's, 13 La. 313; Lawrence, 
15 La. 267; Haley, 10 R. 54; Barrow, 2 A. 453; Stan- 
brough, 4 A. 324; Guesnard, 8 A. 58; Smith, 13 A« 241; 
Mayer, 35 A. 60; Bienvenu, 33 A. 217; Dodd, 6 R. 60; 
Murphy, 33 A. 464 ; Bullier, 23 A. 339 ; Stevens, 26 A. 617 ; 
Bank, 44 A. 199, 10 Sou. 779; Dodds, 45 A. 288, 12 Sou. 
345; Truxillo, 47 A. 10, 16 Sou. 642; Huber, 111 La. 758. 

See notes to Art 68. 

<b) When Creditor Has No Executory Title. 

Art. 64. If the creditor has no executory title 
against his debtor, and the latter be in possession of the 
h3^thecated property, the former can only seize and 
seD such property, after having obtained judgment 
against the debtor in the usual form. 

(1) Having no executory title, he must proceed 
against the debtor personally to have his hypothecation 
recognized and made executory. This is not a real ac- 
tion. C. P. 12; note 1 to Art. 61. Therefore, this article 
is inserted here, under Real Actions, for clearness, and 
because the mention here is natural and explanatory. 

< B ) WHEN PROPERTY IN POSSESSION OF 

DEBTOR^S HEIRS. 

(a) When in Possession of a Single Heir. 

Art. 65. If the debtor has died leaving a single heir 
who has accepted the succession, the hypothecary cred- 
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itor may act against that heir, in the same manner as he 
would have done against the debtor himself, that is to say, 
either by pursuing the executory or the ordinary mode 
of proceeding, according to the tenor of the hypothecary 
act 

C. P. 734. 

R. C. C. 1417, 1418, 1421, 1488 et seq. 

(b) When There Are Several Heirs. 

Art. 66. If, on the contrary, the deceased debtor 
leave several heirs, and they have accepted the succes- 
sion, in such a case it must be ascertained whether the 
hypothecary act imports a confession of judgment or not. 
We suggest that this must be ascertained in any case. 

(bl) When There Is Executory Title. 

(bla) And No Partition Among Heirs. 

If so, and there have been no partition of the estate 
among the heirs, the creditor shall be entitled to sejp and 
sell the hypothecated property, as if the original debtor 
were still alive. 

(1) No need to provoke adoninistration, or to notice 
pending administration. Heirs (and widow in community 
if hypothecated property is community) stand in place of 
debtor, and notices are served on them. If they are absent^ 
or minors, curator ad hoc appointed to them. Randolph, 
21 A. 486; Riley, 26 A. 294; Truxillo, 47 A. 14; Bud- 
decke, 81 A. 674; Boguilie, 1 A. 204; Dupuy, 2 A. 513; 
Nichols, 6 A. 447; MoCalop, 12 A. 551; Wilson, 12 A. 592; 
Vincent, 19 A. 529; Lavillebeuve, 20 A. 374; Gaily, 30 
A. 325; GiUaspie, 30 A. 1315, 1321; Morris, 34 A. 662; 
Bank, 45 A. 184, 189, 11 Sou. 876; Soniat, 118 La. 861; 
Wahnsley, 36 A. 226. 

But notice must be also served on administrator or other 
legal representative. GiUaspie, 30 A. 1521 ; O'Hara, 26 
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A. 370. Heirs present, necessary parties. Labauve, 31 
A. 138, 142; C. P., Art 123, 

(2) The acceptance of the succession referred to in 
this tfirticle and in the preceding is either the absolute ac- 
ceptance or the acceptance with benefit of inventory. 
Boguille, 1 A. 206, and other cases cited in note 1. 

(3) And creditor can proceed to seize and sell in spite 
of pending administration, even though he has elected to 
proceed via ordinaria, when he has obtained judgment 
recognizing his mortgage, provided he had against the de- 
cedent an executory title. Truxillo, 47 A. 14, 15 ; Levy, 
48 A. 1086; Bienvenue, 33 A. 218, 219. These decisions 
sustain the views of Wyley, J., dissenting, in Patrick, 26 
A. 155, and overrule the decision of the majority on this 
point. See note 7 to Art. 68. 

(4) Where a community creditor has a mortgage im- 
porting confession of judgment, he may proceed by execu- 
tory process, after the death of the wife, against the sur- 
viving husband lalone. Landreaux, 43 A. 234, 9 Sou. 32; 
Hooke, 46 A. 356, 15 Sou. 150, 23 L. R. A. 803; Cason, 82 
A. 792; Liiria, 114 La. 389, 38 Sou. 279; Durham, 32 A. 
162; KiUelea, 37 A. 865; Oriol, 38 A. 769; Verrier, 48 A. 
717, 19 Sou. 677. 

( bib) When There Has Been Partition Among^ 
Heirs. 

But if there has been a partition among the heirs, and 

the hypothecated property has fallen to the share of one 

or more of them, the creditor may obtain an order of 

seizure against those heirs, and sell the property for the 

amount of this claim, leaving to them their recourse 

against their co-heirs lot their proportion of the debt. 

C. p. 121. 

R. C. C. 1417, 1418, 1433 et seq. 

(5) This last paragraph simply diminishes the num- 
ber of heirs necessary to be made parties. In order to 
obtain executory process, however, only against those 
heirs who are in possession of the hypothecated property, 
we apprehend that there must be authentic or record (ju- 
dicial) evidence of the partition. 
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(b2) When There Is No Executory Title. 

Art. 67. But if the hypothecary act do not import 
confession of judgment^ the creditor cannot seize and sell 
the hypothecated property in the possession of the heirgi 
of his debtor, or of any one of them, until he has ob- 
tained a judgment against each one of the heirs, for such 
a part of the debt as he is bound to pay, according to the 
share he has inherited, unless the creditor prefer to have 
the judgment executed personally against the heirs or 
their property, for such sums as each of them has been 
adjudged to pay. 

C. P. 120, 121. 

(1) Such action is personal and not real. See note 1 
to Art. 64 ; Hart, 49 A. 1590. It is almost needless to add 
that if, however, the creditor had obtained judgment 
against the debtor before his death, recognizing his mort- 
gage, and ordering it executed against particular prop- 
erty, the creditor could proceed to seize and sell such prop- 
erty, whether or not there be an administration in 
progress, and whether oi" not in the possession of one 
or more of the heirs. 

(C) WHEN HYPOTHECATED PROPERTY 

IN HANDS OF THHtD PERSON. 

Art. 68. If the hypothecated property be neither in 
the possession of the debtor nor of his heirs, but in that of 
a third person, the creditor has his action against that 
person, in order to compel him either to give up the prop- 
erty or pay the amount for which it stands hypothe- 
cated- This is the hypothecary action, properly 
speaking. 

R. C. C. 3397, 3399 et seq.; C. P. 709, 123, 

(1) This is called the "hypothecary action, properly 
speaking," to distinguish it from the simpler cases of 
hypothecary action. It will be found that frequently in 
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the reports the hypothecary action proper is called sim- 
ply the "hypothecary action," as in Reggio, 26 A. 582. 
See Troendle, 88 A. 759. 

Effect of Pact de Non Alienando. 

(2) As we have seen, if the act of mortgage be in au- 
thentic form and contain the pact de non alienando, the 
creditor may still proceed against his mortgagor, and 
seize the property in whosever hands it may be, with no- 
tice to no one except his mortgagor or his succession. 
Note 1 to Art 68, cases there cited, and the following: 
Thompson, 42 A. 118, 7 Sou. 477; Daniel, 50 A. 896, 28 
Sou. 241; Gay, 44 A. 802, 10 Sou. 775; Bank, 44 A. 884, 
10 Sou. 728. 

(8) And this right to so proceed still exists, although 
the property has been seized and sold under a junior mort- 
gage. Troendle, 88 A. 758; Daniel, 50 A. 896, 28 Sou. 
241. Or by any other judicial process. Avegno, 85 A. 
585; Levy, 48 A. 418, 19 Sou. 260; Levy, 48 A. 540, 19 
Sou. 260; C. P. 709; Thompson, 50 A. 758. 

(4) The creditor cannot proceed via executiva against 
his mortgagor, when the property is in third hands, un- 
less the pact de non existed. Reggio, 26 A. 582 ; Fontelieu, 
116 La. 882; Leonard, 87 A. 299, 808; Taylor, 24 A. 551; 
Williams, 8 A. 227; Massey, 24 A. 28. 

(5) But the creditor, although he has the pact de non, 
is not compelled to avail himself of it He may proceed 
againat the subsequent vendee. If he does so, however, 
it must be by the hypothecary action proper. Troendle, 
88 A. 758, 759. 

Hypothecary Action Properly Speaking. 

(6) The hypothecary action proper is, strictly speak- 
ing, not via ordinaria. Where the mortgage is by act im- 
porting confession of judgment, the creditor is entitled to 
executory process against the third possessor, the only 
requirement being that he give the notices prescribed by 
Art. 69 and comply with Art. 70. Montejo, 88 A. 1118; 
see Art. 69, 2, (b) ; 70, 1. 

(7) It does not in the least alter the position of the 
creditor who has executory title, to his disadvantage, that 
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he has proceeded via ordinaria against his mortgagor and 
obtained judgment recognizing his mortgage. Levy, 43 A. 
1034 ; TruxiUo, 47 A. 14, 16 ; Montejo, 33 A. 1113 ; Lalane, 
42 A. 152, 156; Bienvenue, 33 A. 218, 219; see note 3 to 
Art. 66, b, 1, a. 

(8) Where the third possessor has assimied the pay- 
ment of the mortgage on purchasing from the mortgagor, 
it is a stipulation pour autrui, and the creditor can accept 
it and avail himself of it or not, as he sees fit. It de- 
tracts nothing from the pact de non. But if the creditor 
who has executory title and authentic evidence of the as- 
sumption so elect, he may accept the assumption and pro- 
ceed by executory process against such third possessor. 
Bank, 44 A. 200, 206; Henry, 27 A. 670; Boissac, 16 A. 
187; Lee, 25 A. 397; Ricard, 19 A. 181; Vinet, 48 A. 
1254, 1278, 20 SoUw 698. 

(9) The creditor is entitled to foreclose on part only 
of the hypothecated property, if he so desires. Burgess, 
32 A. 1296. But the possessor of only a portion of the 
hypothecated property cannot require a division of the 
'hypothecary debt, so as to make his property liable for 
only a pro rata portion thereof. Bagley, 10 R. 45; 
Truxillo, 47 A. 17 ; Powell, 31 A. 794. A special mortgage 
is indivisible as to the holder of any of the property. Mor- 
ris, 30 A. 1812, 1314; Anger, 36 A. 255; Lambeth, 38 A. 
691; Blanchard, 116 La. 816. 

(10) Where an undivided interest in property is 
mortgaged, no partition thereof BXDong the co-owners or 
sale of a divided part can affect the right of the mort- 
gagee to proceed against the undivided part mortgaged 
to him. Lee, 25 A. 397; Brannin, 82 A. 805, 810; Powell, 
81 A. 789. 

On Jvdicial Mortgage. 

(11) A judgment for money, duly recorded, becomes 
a judicial mortgage on all the real estate of the debtor 
situated in the parishes where the judgment is recorded. 
Dickson, 37 A. 795; Taylor, 15 A. 564. And this is true 
whether the owner's title to the property was recorded or 
not. Gallaugher, 35 A. 829; Givanovitch, 36 A. 272; Dick- 
son, 36 A. 684. But such mortgages against the owner 

62 



Hypothbgaby Action Pbofer. -68, 12-lS. 

will be primed by moitflORges recorded against tiie owner's 
vendor prior to the recording of the sale. Baker, 107 
La. 490. 

The judgment must be a valid signed judgment. Mar- 
chal, 27 A. 454; Immanuel, 112 La. 349, 86 Sou. 408. 

Judgment recorded against a corporation after the ap- 
pointment of a receiver produces no legal effect Im- 
manuel, 112 La. 849, 858, 868; BeU, 84 A. 785, 798. 

Judgment in attachment suit against absentee is only 
in rem, and cannot become a judicial mortgage. Herber, 
89 A. 1118, 8 Sou. 259; Baker, 114 La. 785. 

On Legal Mortgage of Minor. 

( 12) A former minor cannot resort to the hjrpothecary 
action to enforce his legal mortgage until he has liquidated 
his claim against his former tutor by judgmoit, and the 
judgment is inadmissible as evidence unless accompanied 
by the procee4ings in the case. Mayo, 84 A. 984; Gibbs, 
29 A« 526. But it is not necessary that the proceedings 
have been advertised or taken contradictorily with 
creditors. Skipwith, 34 A. 28. Money judgments ob- 
tained during the minority, for money received by the 
tutor, will not support the hypothecary action. Cochran, 
87 A. 221. These are mere periodical accounts required 
to be filed each year, and not final judgments. Schneider, 
45 A. 876; Bedell, 87 A. 808. And where, after the ter- 
mination of the tutorship, the former minor accepts the 
former tutcnr's individual obligation, payable at a deferred 
date, tiie Iqrpothecary action will not lie. Kelly, 30 A. 
1190. 

The minor's mortgage affects all the immovable prop- 
erly owned by the tutor at any time after his appointment, 
although sold before minor's right arose. Skipwith, 84 
A. 28; Schneider, 45 A. 875, 13 Sou. 175; Lyman, 47 A. 
71, 16 Sou. 662. But the fact of tutorship and name of 
tutor must appear of record in parish where property is. 
Zeigler,49A.145. 

But judgment against tutor as condition precedmt to 
hypothecary action is excused where tutor dies out of 
State, leaving no property^ Cummings, 15 A. 289. Or 
has absconded. Trezevant, 24 A. 566. 

On Privilege. 

(13) Privil^ies duly preserved and recorded according 
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to la'w (R. C. C. 3271, 3272, 3273, 3274, 3275) foUow the 
immovable into third hands, and support the hypothecary 
action. C. P. 709, 73. 

Sale of Property Pending Action. 

(14) Under the old jurisprudence, the property could 
be sold by the third possessor durins: the pendency of tiie 
hypothecary action, thus necessitating the brin^ring of a 
new action against the new vendee, and so ad infinitum. 
Taylor, 24 A. 551 ; Barelli, 16 A. 280. This terrible state 
of affairs was remedied by Act 8 of 1878, p. 31, amending 
Art. 2453 of the Civil Code. The whole subject is now 
controlled by Act 22 of 1904, p. 25, which in effect amends 
Art 2453, R. C. C, and which see. 

Prayer and Judgment. 

(15) The prayer of plaintiff's petition must, of course, 
ask for the judgment which the law authorizes. It is 
only necessary to examine what the judgment should be. 
This article says, in general terms, that the action is 
brought against the third possessor "in order to compel 
him either to give up the property or pay the amount for 
which it stands hsrpothecated.'^ These words have been 
oftenest followed in shaping the judgment, and in some 
cases the judgment has been made to conform to these 
very words. Thus, in Wolfe, 45 A. 1109, the defendant 
is condemned to deliver up the property to be sold, and, 
in default thereof within ten days from demand, he is 
personally condemned for the amount of the debt and 
costs. But this is, to the writer's mind, clearly error. 
The hypothecary action proper is in rem, and not in per- 
sonam. Labauve, 31 A. 141. The words quoted from this 
article must be construed with the articles which follow 
this. The proceeding is very clear. The defendant pos- 
sessor is given ten days from notification of the demand 
(that is, of the suit) in which to pay the debt Art. 69. 
On his failure to do so the property is ordered to be 
seized and sold to satisfy the debt, the defendant having 
up to the day of the sale the right to pay the debt and 
retain the property. Art. 74. There is nowhere any 
justification or authority in this Code (except the general 
words above quoted) for a decree ordering the defendant 
to deliver up the property to be sold. Such a decree la 
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in its very nature in personam, and Ima no place in this 
action in rem. The action is entirely against the pnyp- 
erty, and it is purely optional with the debtor to save his 
property by paying if he wants to. The ten days' notice 
is the counterpart of the three days' notice given the 
debtor in the ordinary executory process. Art 736. 

The Court, in the Wolfe case, supra, fell into said error 
from following tiie judgment in Desobry, 9 A. 182. The 
decree in the Desobry case was amply justified by the 
facts of the case. The hypothecated proper^ was a 
slave, which could not be found to be seized, and the de- 
fendant having admitted tiiat he bought the slave and 
refused to say what disposition he had made of it, the 
decree was proper and necessary under the circumstances. 
The action had been changed, after the Sheriff had re- 
turned that the property could not be found, from the via 
executiva to the via ordinaria ; and the conceafanent of the 
property justified the personal judgment against defend- 
ant, p. 181. 

The writer's opinion is that, if the action is via execu- 
tiva (C. P. 744) , a writ of seizure and sale should issue 
ten days after notice of the suit, if defendant has not, 
in the meantime, paid; that, if the action is via ordinaria, 
the decree should be that the property be seized and sold, 
after ten days from the finality of the judgment (or after 
ten days from the notification of the judgment, in cases 
where the law requires such notice), unless the defend- 
ant has paid within such ten days. It is useless to men- 
tion defendant's right to pay in the decree, for the law 
confers this right, whether or not, not only during the 
ten days, but up to the day of sale. Art. 74. 

The relinquishment of the property by the third pos- 
sessor is pui^y optional with himself. See R. C. C. 3406, 
3406. In the light of these and accompanying articles of 
the C. C, the writer believes that the decree in the Wolfe 
oase, supra, was erroneous. 

Proceeding's. 

Art. 69. If, thirty days after the amicable demand^ 
made from the Debtor or his heirs, of the payment of an 
hypothecary debt, it has not been fully discharged, the 
creditor may bring his action against the third possessor 
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of the property hypothecated to him, to have it seized and 
sold, if that third possessor have not, within the ten days 
after having been notified of such a demand, paid the 
amount of the hypothecary debt, including the interest 
and costs. . 

R. C. C. 3401. 

(1) This article and those following prescribe the 
forms to be followed when the creditor is proceeding by 
executory process, upon a title importing confession of 
judgment, against a third possessor or possessors. G. P. 
744 ; Montejo, 38 A. 1118. 

When the creditor is proceeding upon such a title 
against the debtor or his heirs, the forms are prescribed 
in the chapter on Executory Process (Art 732 et seq.) . 
C. P. 68. 

(2) Successive Steps to Be Taken: 

(a) Amicable demand upon the debtor made thirty 
days prior to the institution of the suit. 

This is the amicable demand required by Art 8401 of 
the Civil Code. It is in this article of the C. P. merely 
referred to rather than provided. The particular form 
of such amicable demand is nowhere provided. 

In EeUy, 80 A. 1192, it was held that demand by let- 
ter was not sufficient, even though the debtor testified that 
he had received the letter, and that a formal demand >s 
necessary, citing Broussard, 6 N. S. 810; and Rol^chaud, 
4 La. 125. Neither of these two decisions prescribe any 
particular form for the amicable demand. It must have 
been made, and that is all. 

The writer believes that any form of amicable demand 
will suffice, and that, in spite of the Kelly case, supra, it 
' may be made by letter. The creditor must be prepared, 
however, to prove that the demand has been miade, in case 
it is controverted; and proof of the mailing of a letter is 
not proof that the debtor received it See Boone, 35 A. 
284 ; <jomez, 8 A. 304. 

This thirty-day demand on the debtor is necessary 
whether the creditor proceeds against the third possessor 
via executiva or via ordinaria. Gentis, 15 A. 104. 

This notice is, however, dispensed with when it would 
be vain or impossible. As where the debtor is bankrupt. 
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Kin^r, 24 A. 508. And see Cummings, 15 A. 289. And so 
where third possessor has assunaed the debt. Twitchel,. 
6 R. 407 ; see note 8 to Art. 68 ; Duncan, 1 R. 185 ; Schlatre, 
19 A. 125. 

(b) The next step is the institution of suit against the 
third possessor. If the creditor sues via ordinaria, the 
proceedings have no place in this chapter. They are gov- 
erned by the rules of ordinary actions, which are given in 
a subsequent chapter. For prayer of petition and judg- 
ment to be rendered, see note 15 to Art 68. 

(c) If the creditor sues via executiva, as he can do 
in a proper case, the next step is to have notice of the 
demand (i. e., of the suit) served upon the third possessor. 

The old Code had a semicolon in this article after the 
words ''seized and sold." The Code of 1870 has a comma 
at this place. 

The older decisions, many of them, held that the notice 
here required was notice of the demand which had ibeen 
made upon the debtor, and that this notice should be 
served ten days 'before bringing the suit, and was a con- 
dition precedent to the suit, which would be dismissed on 
exception if this notice had not been given. Taylor, 15 
A. 564;KeUy,30A. 1191. 

Other cases hold, and with much better reason, that the 
ten days' notice is required only after suit is brought^ and 
allows the third possessor ten days in which he may pay 
before writ of seizure and sale issues. Wilcoxon, 8 A. 
461; Montejo, 38 A. 1118. Both of these decisions were 
rendered on rehearing, reversing the prior decrees, which 
shows that the matter had received full attention. 

A reflective reading of the article will show that this 
latter view is correct. The action is brought to have the 
property ''seized and sold if that third possessor have not 
within the ten days after having been notified of such a 
demand*' (action) paid the debt with interest and costs. 
There could be no ''costs," in the usual sense of that term, 
if a suit had not been b^gun. This ten days' notice is the 
counterpart of the three days' notice required by Art. 785 
when the executory proceedings are against the debtor or 
his heirs. It is imif ormly held that the three days' notice 
is to be served after the suit is filed. 

This notice must, of course, be served by the Sheriff, as 
in the other form of executory process. State, 16 A. 390. 
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Eviiience Required to Obtain Order for Execu- 
tory Proceedings. 

Art. 70. But the creditor who brings this action 
must declare on oath, in the petition, that the debt for 
which he demands the seizure of the hypothecated prop- 
erty is resdly due to him, and that he has in vain de* 
manded payment from his debtor thirty days previous to 
his bringing his suit 
R. C. C. 3402. 

(1) This article, to our mind, establishes the correct- 
ness of the view we have taken as to the notices referred 
to in the preceding article. No proof is required of any no- 
tice to the third possessor, which shows that no such notice 
is contemplated until the petition is filed. 

No other proof of the demand on the debtor thirty days 
previous is required than the affidavit of the creditor an- 
nexed to his petition. Wilcoxon, 8 A. 461 ; Montejo, 33 
A. 1118. 

This article only requires such an affidavit if the pro- 
ceedings are executory. If the creditor proceeds via ordi- 
naria, he would merely he required to prove the demand 
upon the debtor, on the trial of the case, as any other 
necessary allegation of the petition. Gravier, 4 La. 289; 
Smith's, 2 La. 132; Kelly, 30 A. 1192. 

(2) The affidavit that the debt is really due, and that 
demand has been made upon the debtor, is the prima facie 
proof upon which the Judge issues the order for executory 
proceedings. Notice of this demand and order is then 
served upon the third possessor, and he has ten days within 
which to appeal from the order, if he sees fit. State vs. 
Judge, 16 A. 390; Borah, 121 La. 733, 752. 

GROUNDS OF OPPOSITION ON PART OF 
THIRD POSSESSOR. 

(1) Discussion. 

Art. 71. Nevertheless, if the third possessor^ against 
whom the action is brought, be not personally bound for 
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the payment of the debt, he may oppose the sale of the 
hypothecated property, if there be other hypothecated 
property in the possession of the original debtor, and re- 
quire its previous discussion, pending which the proceed- 
ings as to the sale of the property shall be staid. 

C. P. 716. 
R.C.C.8408. 

(1) In proceedings via ordinaria the rules goveming 
the plea of discussion are laid down in Arts. 382, 883. 
ChaflFe, 34 A. 962; Boone, 35 A. 284. 

If the proceedings are executory, the third possessor 
does not oppose the sale by answer or exception, but must 
come in by a petition of opposition, and he must do this 
within the ten days allowed him from notice of the de- 
mand and order of seizure. R. C. C. 3403. It was held 
in Lewis, 13 A. 382, that this provision of the Civil Code 
had been repealed by an act in 1828. It has now, how- 
ever, been re-enacted, and should be considered to be law, 
not being in conflict with the Code of Practice. The op- 
pqsition may, however, be filed after the ten days if writ 
of seizure and sale has not in the meantime been issued 
and the property sdzed. Lewis, 13 A. 382. It is also 
held in the Lewis case that the third possessor may, for 
good cause, enjoin further proceedings, even up to the 
day of sale, by amtlogy to the injunction allowed in the 
otiier form of executory process. 

Discussion, however, being viewed as merely a dila- 
tory objection, should be interposed before the seizure 
of the property. 

Prerequisites to Discussion. 

Art. 72. The third possessor who requires discussion 
shall be bound to designate to the plaintiff the property 
of the principal debtor which he wishes to have discussed, 
and advance the costs required for carrying on the neces- 
sary proceedings in order to execute this discussion. 

He is not entitled to demand the discussion of such 
property of the principal debtor, which may be out of the 
jurisdiction of the tribunal of the place where the pay- 
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ment was to have been made, nor that of property in dis- 
pute, or out of the possession of the debtor. 
R. C. C,3047. 

(1) On pointing out property and advancing costs. 
Schmidt, 33 A. 18; Mathews, 27 A. 203; Pipes, 25 A. 
660; Adams, 22 A. 42; Elmore, 18 A. 652. 

Discussion Not Allowed, When. 

Art. 73. The exception of discussion cannot be op- 
posed to the privileged creditor, or to one who has a spe- 
cial hypothecation. 

R. C. C. 3404; Powell, 81 A. 789; Anger, 36 A, 254; 
Burgess, 32 A. 1296. 

(2) Other Grounds of Opposition. 

Discussion is not the only objection which the third 
possessor may urge. See R. C. C. 3403; note 1 to 
Art 71, supra. It stands to reason that be may set up 
any matter which would defeat the hypothecation claimed 
against his property, as want of registry. R. C. C. 3403. 
Invalidity of judgment. Marchal, 27 A. 454. Prescrip- 
tion of judgment. Wade, 24 A. 211. Non-existence of 
minor's mortgage. Kelly, 30 A. 1190. Non-validity of 
conventional mortgage. State, 33 A. 705. 

See note 1 to Art. 71 as to when and how such grounds 
of opposition must be urged. Injunction seems to be the 
method most often used. We cannot lay down any pre- 
cise rules in tiiis regard because, except in the Lewis case, 
13 A. 382, the subject has received no attention from the 
courts. We suggest that the Lewis case be followed where 
applicable, and the practice in executory process against 
the original debtor. 

Right to Redeem up to Day of Sale. 

Art. 74. Third possessors of property which has 
been seized, owing to their failure of discharging the 
amount of the hypothecary debt, within ten days after 
having been notified that payment has been demanded of 
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the hypothecary debt, may untU the very day of sale, re- 
cover possession of the hypothecated property, by paying 
the debt with interest and all the costs incurred in the 
suit 

Other Rights and Liabilities. 

(1) The third possessor's liabUity for deteriorations 
attributable to his fault, for fruits and revenues after no- 
tification of the order of seizure, and his risfht to re- 
imbursemoit for expenses and improvements, and other 
rights, are regulated by the Revised Civil Code, Arts. 3407 
to 3410, inclusive. 

(Author's §4.) 
(74A.) 
Of the Action to EstabUsh Title to Real Estate. 

Act 38 of 1908, p. 38. 
AN ACT to authorize the institution of suits to establish 

title to real estate where none of the parties are in 

actual possession of the same. 
Section 1. Be it enacted by the General Assembly of 
the State of Lmisiana, That in all cases where two or more 
persons lay daim to land by recorded title and where 
neither of said claimants are in the actual possession of 
the land so claimed; either of the claimants may bring 
suit against one or all the adverse claimants, and for that 
purpose may join one or more adverse claimants in the 
same suit as defendants, to have the titles to the land ad- 
judicated upon by the court having jurisdiction of the 
property, and it shall not be necessary for the plaintiff to 
allege or prove possession in himself or the defendants, 
and this action shall be known as the action to establish 
title to real estate, and the judge shall decide which of the 
claimants are the owners of the land in dispute, provided 
such judgment shall in no case be res adjudicata as to 
persons not made parties to the suit 

71 



74A, 1^. Action to Establish Tttlb. 

Section 2. Be it further enacted, etc., That this act 
shall in no wise be construed to alter^ diange or r^pesl the 
rules established by the Code of Practice as laid down in 
Chapter 2, Section 3^ relative to possessory and petitory 
actions. 

(1) This action "differs from a petitory action only 
in the allegation that defendant is not in possession. It 
does not differ f rcmi a petitory action in the (matter of the 
obligation of the plaintiff to establish the title set up by 
him; and where, in such case, it appears that plaintiff ac- 
quired one of the titles relied on from a person who had 
no title, and made no such pretense, while defendant has 
been in possession for several years under a title which 
is good upon its face, plaintiff cannot recover. Where, 
however, as to a portion of the land claimed, plaintiff exr 
hibits a valid tax title, he is entitled to judgment thereon." 
Davidson, 131 La. 1047, 60 Sou. 679. 

"The first question in the case is whether the plain.- 
tiffs ever had a legal title to the lands in controversy ; and, 
if this question is answered in the affirmative, the neict is 
whether such title has ever been divested.'' Police Jury, 
131 La. 1066. 

From the foregoing it may be gathered that in this ac- 
tion, as in the petitory, the plaintiff must succeed on the 
strength of his own title, and not on the weakness of that 
of his adversary; that the burden of establishing an ap- 
parently valid title is primarily on the plaintiff. 

(2) It also appears from the Davidson case, supra, 
that, although plaintiff must allege that neither party is 
in actual possession, the allegation amounts to nothing as 
far as defendant's possession is concerned; and, although 
the defendant is proved to have been in actual possession 
for a long time, such fact does not defeat the action, but 
the Court will nevertheless decide the question of titie. 

And defendant's exception of possession in himself, and 
that plaintiff should bring petitory action, will not be no- 
ticed. Knight, 130 La. 235, 241. Defendant may set up 
possession and title by prescription. Knight, 130 La. 233. 
See note 5. 

(3) As in the petitory action, the allegation of owner- 
ship opens the door to proof of title, whether the chain of 
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titie be set out or not. The petition would be open to the 
exception of vajruenefls, and plaintiff could be rciquired, 
in limine, to declare his title in full; and, even after issue 
joined, the Court may, in its discretion, extend relief to 
the defendant in case of surprise. Folger, 130 La. 1084, 
58 Sou. 890. 

(4) If neither parfy shows title, nonsuit will be or- 
dered. McQueen, 130 La. 1071, 58 Sou. 886. Or the case 
rananded for trial de novo. McQueen, 130 La. 1076. 

(5) Where plaintiffs allege that they ''openly possess'' 
the land, fbe action cannot be considered as brought under 
this act McHugh, 129 La. 681, 683; Davidson, 126 La. 
639, 52 Sou. 768. 

But the mere allegation of possession in plaintiff, with* 
out qualifying such possession as g,ctual or open, would not 
prevent the action faUing under this act McMek>n, 126 
La. 604. 

(6) The issue is confined to lands sued for by plain- 
tiff. Defendants caimot bring in the question of title to 
other lands. Knight 130 La. 234, 57 Son. 900. 

(7) This act does not awly to suits instituted before 
its passage. Lacroix, 135 La. 268. 

(8) Recorded Title, wide range allowed term. Balti- 
more, 135 La. 873, 879. 



(Author's § 5.) 
(74B) 
Of the Action of Jactitation or Slander of Title. 

Necessity far. 

(1) "The action of slander of title is not one of the 
actions provided for in the Code. It is the child of neces- 
sity. Without it the owner in possession would be help- 
less against the slanders of his title. Being in possession, 
he could not bring the petitory action; and, his possession 
being undisturbed, he could not bring the possessory ae- • 
tion. But this child of necessity cannot be recognized be- 
yond the necessity that has given it birth. Hence, if plain- 
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74B, 2-4. Jactitation. 

tiffs are out of possession, they must bring the petitory 
action. Otherwise, after they should have vindicated their 
title in the present suit, they would have to bring another 
to recover possession, and thus vex the courts and bur- 
den defendant with a multiplicity of suits, which is a 
thing the law abhors and will not tolerate." Provosty, J., 
in Patterson (1904), 112 La. 1074. 

Origin of. 

(2) This action is inherited by us from Spanish law 
and jurisprudence. Livingston, 9 M. 713, 714. 

"The object of this law was intended to protect pos^- 
session; to give it the same advantages when disturbed 
by slander as by actual intrusion; to force the defamer 
to bring suit, and throw the burden on him of proving 
what he asserted." Porter, J., in Livingston, 9 M. 714. 
See Young, 129 La. 389; Matthews, 126 La. 120; Remick, 
47 A. 923; McConneU, 46 A. 567; Craig, 44 A. 886. 

Posaessian vn Plaintiff Necesswry. 

(3) It is uniformly held that, to maintain this action, 
the plaintiff must be in possession. Although called ''slan- 
der of title," the slander is uniformly held to be an in- 
jury to the possession ralSier than to the title. There- 
fore, if plaintiff fails to allege and show actual possession 
in himself, his suit &lls, without inquiry into any other 
matter. Young, 129 La. 343; Patterson, 112 La. 1069, 
36 Sou. 857; Labarre, 130 La. 134; McHugh, 131 La. 680; 
Potts, 131 La. 421; South, 119 La. 193, 197, 198; WU- 
liams', 117 La. 607; Patterson, 112 La. 1074; Poland, 48 
A. 84; Williams, 12 A. 873; Walmley, Manning's Unrep. 
162; Copley, 4 A. 631; Lange, 32 A. 700; Labarre, 18S 
La. 864, 63 Sou. 380; Miller, 134 La. 226, 229. 

Defenses. 

(4) "The action admits of three responses: first, a 
denial of plaintiff's possession (see note 3, supra) ; sec- 
ond, a denial of the slander; third, an admission of the 
slander. In the last case, if be simply admits the slan- 
der, without setting up specific title in himself, the appro- 
priate judgment is one ordering him to bring suit and es- 
tablish his pretentions." Fenner, J., in Dalton, 35 A. 
357. See Williams', 117 La. 605; Craig, 44 A. 890. 
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Jactitation. 74B, 5-8. 

(5) But the Court cannot fix a delay within which 
defendant must bring suit to establish his title, nor pre- 
scribe a penalty for failure to bring such suit within any 
given time. Young, 129 La. 339, 341, 344. With all due 
respect to the jurisprudence, it seems to the writer that 
the proper decree, where defendant admits the slander 
without setting up title in himself, is one enjoining him 
from further . slandemg plaintiff's title until he has 
brought a petitory action and established his own title. 
What purpose is served by ordering something done with- 
out a time limit, and without a penalty for non-perform- 
ance? 

H(yw Cha/nged to Petitory. 

(6) Defendant may, without denying plaintiff's pos^ 
session, set up title in himself. Defendant then becomes 
plaintiff in a petitory action, and the burden is on him to 
establish his title. In other words, the action is changed 
into a petitory one, with defendant as plaintiff. Living- 
ston, 9 M. 656, 715; Clarkston, 32 A. 613, 614; Lange, 32 
A. 700; Remick, 47 A. 914, 923; Poland, 48 A. 84; Maes, 
7 N. S. 315; Proctor, 11 La. 188; Chadwick, 49 A. 762; 
MeConnell, 46 A. 664, 15 Sou. 424; White, 49 A. 1661, 22 
Sou. 931; Gay, 33 A. 249; Havard, 24 A. 511; Sully, 40 
A. 558; Bidwell, 27 A. 307; Millaudon, 18 La. 102; Short, 
11 A. 174; Dalton, 35 A. 355; Garrett, 131 La. 707, 60 
Sou. 199. 

(7) Or defendant can deny plaintiff's possessipn, and 
in the alternative, and only in the event that plaintiff be 
found and decreed to be in possession, set up his own title. 
In such case, if the Court decides that plaintiff is not in 
possession, it dismisses his suit. If it decides that plain- 
tiff is in possession, it then proceeds to try the petitory 
action with defendant as plaintiff. But defendant admits 
plaintiff's possession by setting up title without reserva- 
tion. Short, 11 A. 174; Craig, 44 A. 889; South, 119 La. 
194, 195, 197; Young, 129 La. 340; Perry, 132 La. 415, 
61 Sou. 511; Labarre, 130 La. 136. 

(8) A husband, after his wife's death, sold community 
property as his own. He afterwards proclaimed that it 
was ihis intention to recover the one-half of the property 
he had sold for tiie benefit of his minor children as heirs 
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74B, 9-12. Jactitation. 

of their mother. He was sued as tutor of his children, by 
his vendee, for slander of title. The Court held that no 
judgment could be rendered conceminfir tiie property 
wjhich would bind the minors. The tutor being the war- 
rantor of plaintiff, and his interest adverse to the minors, 
they should have been represented in the action by the 
under-tutor. Proctor, 11 La. 186. 

Plaintiff's Possession Belongs to Merits. 

(9) When want of possession in plaintiff is set up by 
defendant as an exertion, such exception should be re- 
ferred to the merits. Possession in plaintiff is one of the 
issues tendered, and this issue should be tried witii the 
merits. Short, 11 A. 174; Poland, 48 A. 84; Dalton, 85 
A. 356; Williams', 117 La. 607; Craig, 44 A. 887; South, 
119 La. 194. 

But plaintiff's failure to aUege possession in himsdf is 
ground for exception (of no cause of action) • Williams', 
117 La. 607. 

See, also. Miller, ISO La. 664, 665 ; Labarre, 130 La. 136. 

Therefore, after trial, although plaintiff is dismissed 
for want of possession, the Court must decide as to inter- 
venor. Labarre, 126 La. 982. 

Damages for Slander. 

(10) In order to recover damages for the slander, 
plaintiff must prove malice, or want of probable cause 
for the act of slander committed. Walden, 2 R. 331 ; Wil- 
liams, 12 A. 878; Lange, 32 A. 697, 703, on rehearing. 

Replication Not Permitted. 

(11) Even where defendant's answer alleges title, and 
he ibecomes plaintiff in petitory action, no replication 
should be permitted. Craig, 44 A. 886, 889; Young, 129 
La. 340; South, 119 La. 196. 

Oyer of Title. 

(12) Defendant is not entitled to oyer of plaintiff's 
title, no title being in issue until defendant has set up titie. 
Williams', 117 La. 600, 605. But plaintiff, after he has 
become defendant, may demand oyer of d^endant-plain- 
tiff's title. WiUiams', 117 La. 606 ; South, 119 La. 195, 196. 
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Vemie of AetUnu 

(18) The action is one of revendication, and may al- 
ways be brou^rht in the pariah where the property is. 
Williams', 117 La. 600, 608. But in so far as the action 
is for a money judgment for damages, the defendant may 
except to the jurisdiction of a court other than that of 
his domicile. Williams', 117 La. 600, 608. 

Duratian of PUUntiff^a Possession. 

(14) Plaintiff must have been in possession for a year 
and a day before the date of bringing suit Williams', 
117 La. 611 ; Matthews, 126 La. 120, 122 ; Hanson, 180 La. 
688, 58 Sou. 511; MiUer, 134 La. 229. 

(15) The prayer for general relief can never be so 
stretched as to permit plaintiff in this action to have the 
question of titie passed upon where he fails to show pos- 
session. His suit must fall. South, 119 La. 197 ; Young, 
129 La. 841. 

(16) Constructive possession, or possession of a tract 
by virtue of its being part of a larger tract, of which 
plaintiff has actual possession of part with title to the 
whole, is sueh possession as will support the action for 
slander of titie. Perry, 182 La. 416, 61 Soul 511. 

(17) The Court cannot pass on the question of title 
unless (1) plaintiff is found to be in possession, and (2) 
defendant sets up his own title, and thus puts the title at 
issue. Potts, 181 La. 421, 59 Sou. 887. 

(18) Defendant who has assumed the position of 
plaintiff in petitory action has no interest or right to plead 
an outstanding title as against the rights of plaintiff in 
possession. Garrett, 181 La. 708, 60 Sou. 199. 

(19) Buildings and standing treett being immovable 
property, may be the subject-matter of this action. La- 
barre, 126 La. 982, 58 Sou. 118; Lange, 32 A. 697. 

(20) The question of possession vel non in plaintiff is 
always the first question to be decided. If decided in the 
negative, every other question raised goes out of the case, 
and the suit is dismissed at plaintiff's cost, on this issue 
alone. Any sequestration sued out by either party, or is- 
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74C, 1, 2. Removal of Cloud on Title. 

sued ex oflScio by the Court, falla and terminates with the 
suit, at the cost of the party who sued it out. Labarre, 
188 La. 854, 68 Sou. 880. 

(Author's § 6.) 
(74C) 

Of the Action to Remove Cloud on Title. 

(1) We make this separate heading with reluctance, 
because we feel convinced that no such separate or dis- 
tinct real action exists. But the Supreme Court of the 
State in two recent decisions has (apparently) recognized 
the existence of such an action, and has (apparently^ 
recognized it as having attributes peculiar to itself, and 
differentiating it from all other real actions. The Court 
justifies the action on the ground of necessity, and says 
that without it the plaintff would be remediless. 180 La. 
660; 128 La. 461. 

The two decisions referred to are Lacroix vs. Villio, 123 
La. 459, 49 Sou. 20; and Atchafalaya vs. Brownell, 130 
La. 657, 58 Sou. 50T). 

We will attempt to digest these two decisions, and to 
show that in botii cases it was entirely unnecessary to 
recognize the existence of any new real action, diff er».t 
from those pennitted by the law and jurisprudence at the 
time. 

(2) Lacroix vs. ViUio, 128 La. 469 : 

In this case plaintiff alleges himself to be ^'owner and 
possessor,'' and sets out his title. He alleges that the 
defendant had cut out of the public records a sale on which 
plaintiff's title depended, and had 'himself procured a sale 
finom the party who had previously sold to plaintiff's au- 
thor; that by recording his own sale defendant had slan- 
dered plaintiff's title and cast a cloud up<m same. 

The prayer of the petition is for cancellation of defend- 
ant's fraudulent sale, and for damages, actual and puni- 
tory. 

Plaintiff failed to prove actual possession, and the de- 
fense was based entirely upon tiiat fact, the defendant con- 
tending that the suit was one in jactitation, and that it 
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Removal op Cloud on Title. 74C, 2. 

was necessary for plaintiff to prove possession before re- 
covery (under all the decisions cited under Jactitation, 
ante). 

The Court held that plaintiff had proved all his allega- 
tions except possession (actual) (we omit all reference to 
the amount of damages for brevity and clearness) ; that, 
if slander of title could not be brought, no action could be, 
and plaintiff would have no remedy; that, neither -party 
being in possession, neither the petitory nor the possessory 
action could be brought. The Court refers to Act 38 of 
1908, but does not apply it, probably for the reason that 
the suit was instituted before that act was passed. 

On rehearing the Court justifies the judgment rendered 
on the authority of Arts. 2815 and 21 of the Civil Code. 

The only fault, in our humlble opinion, to be found in 
the opinion in this case, lies in recognizing the action to 
ibe one of slander of title, in the strict technical sense of 
that term, as relates to real actions ; and on the rehearing 
the Court in effect repudiates that view. 

Plaintiff's petition tendered neither title nor possession 
as an issue, and the action was in fact not a real action. 
If the allegations of the petition were true, defendant had 
no title nor semblance of title. He was attempting to steal 
plaintiff's title by cutting the record of plaintiff's deed 
from the conveyance book and recording his own. This 
fact established left defendant without a title or a sem- 
blance of title, and left no room for a contest as to title. 
Plaintiff was not seeking to have the defendant assert his 
title, or desist from slandering, as in jactitation proper. 

Tb»ef ore, when the Court found the facts to be as plain- 
tiff alleged, there was nothing to do but to order the fraud- 
ulent sale, which represented and stood for nothing, ex- 
punged, and award plaintiff damages for the fraud. 

If d^endant' had at the time another valid title to the 
land, there is nothing in the judgment as it appears which 
would prevent the defendant from asserting such title in 
another suit. 

This judgment does not settle forever all question of 
title between plaintiff and defendant as to the land de- 
scribed in the fraudulent sale, as it stood at the time of 
the suit. The suit was directed against one patricular 
fraudulent evidence of title, which it sought to have de- 
stroyed. This fraud alone was in issue, and neither the 
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title nor the poaseBsion o(f this land was at any time at 
issue in this suit 

Therefore, the Court properly, on the rehearing, re- 
garded the action as a personal, or quasi-personal, one, and 
irranted relief accordingly. 

(3) Atchafaiaya vs. BraumOl, ISO La. 657 : 

Plaintiff's petition presents a jactitation suit, pure and 
simple. The defendant interposed the special defoise 
tbat plaintiff was not in actual possession. The Court 
seems to hold that it is not a jactitation suit proper, but 
on what grounds does not appear, as the petition presents 
every eammrk of fbe jactitation suit 

In the alternative, and with full reservation of its spe- 
cial defense, defendant set up its title and prayed to be 
decreed the owner. 

The Court held that, to maintain an action for the can- 
cellation of an adverse titie, plaintiff, having a recorded 
title, did not have to be in possession. 

The Court then proceeded to adjudicate upon and de- 
cide between the opposing titles of the parties, and de- 
cided in favor of the strongest title. The Court said 
tiiat if plaintiff did not have the right to bring this ac- 
tion it would be rem^iless (p. 660), and cites Lacroix 
vs. Villio, supra. 

In the same volume, in Labarre vs. Burton-Schwartz, 
p. 185, a case almost on all-fours with this one, the lower 
Court had decided intervener to be in possession, and 
had then proceeded to decide the question of title. The 
Supreme Court reversed this judgment on the ground that 
intervener had not shown possession, and, finding that 
defendant was not in possession either (plaintiff had re- 
tired from the case) , said that the question of title could 
be decided under Act 38 of 1908 (p. 138) . 

Why the question of title in the case under discussion 
could not have been decided under Act 38 of 1908 is not 
shown. , ^ 

Now, does the Court mean in this case to absolutely 
abrogate and set aside the rule that to maintain slander 
of title plaintiff must be in possession? Apparently not, 
for the opinion says on p. 659 that the jactitation suit 
proper can, without doubt, be brought only by one in 
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actual possession. Wbat the Court fails to do is to show 
how this is not a jactitation suit proper. 

In all the decisions since, which are cited, supra, under 
Jactitation, the Court seems to adhere to the rule that 
possession in plaintiff is necessary. 

We think the Court was prompted to take the view it 
did by a misconception of the issue in Lacroix vs. Villio, 
supra. 

But we can look at only what was actually decided, 
and, standing: as it does, this decision certainly creates 
a new form of real action, to which we have driven the 
name at the head of this sub-section. 

The only rule that we can lay down from this decision 
for this new form of action is as follows : 

''A party claiming: to be owner by title duly recorded, 
ibut who is not in actual possession, may bring a suit 
against another party, equally out of possession, to pro- 
cure the cancellation of a title which that other party 
may have caused to be recorded against the property*' 
(p- 660). 

Now, if the Court had confined its scope of action as 
mapped out by itself in this quotation, perhaps no criti- 
cism could be justly aimed at this decision ; but the Court 
went further and adjudicated the issue of title between 
the parties, decreeing plaintiff the owner, instead of limit- 
ing the decision to the cancellation of a particular piece 
or pieces of evidence of title, as in the Lacroix case. 

We submit that there was no necessity for giving birth 
in this decision to a new real action. Davidson, 126 La. 
539, 3; Labarre, 130 La. 138. The child of necessity 
should not "be recognized beyond the necessity which gave 
it birth." Patterson, 112 La. 1074. 

Whether the action recognized and given birth in this 
decision will be maintained in future decisions as a new 
and distinct real action remains to be seen. 

In conclusion, we suggest that the mere fact that plain- 
tiff prays incidentally that the opposing title be canceled 
is not in itself necessity for the creation of a new real ac- 
tion. Such cancellation would result if defendant denied 
the slander or disclaimed title. And such cancellation is 
an incident to, or implied in, every judgment recognizing 
one title as superior to another. 
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(Author's § 7.) 
(74D) 

Of the Action for Trespass. 

Is Personal Actum. 

(1) The action for trespass is in its strict sense a 
personal action. Thus, if plaintiff alleges that he is the 
owner of a tract of land, and that defendant has tres- 
passed on the land and cut and removed trees therefrom, 
for which he demands damages, and the defendant an- 
swers, merely denying the trespass complained of, the ac- 
tion is only personal. Bossier's, 119 La. 504; Coco, 25 
A. 230. 

See Bossier's, 114 La. 707, 38 Sou. 625, wherein it was 
held that, although the action was neither petitory, pos- 
sessory, nor for slander of tiUe, it might be maintained 
as an action for trespass (p. 711). See note 6. 

But Based on Possession or Ownership of Land. 

(2) But it rarely happens that the action for trespass 
stands thus alone. Plaintiff must ground his action either 
upon his possession or upon his ownership of ibe land or 
real estate trespassed upon, and defendant may put plain- 
tiff to the proof of the ground alleged; or defendant may 
assert his own title and possession by way of defense, pro- 
vided such defense conforms to the rules of real actions 
as hereinbefore given. 

It may be said that so far as the action is for damages, 
or for the recovery of property, like timber, which has 
been severed from the land, the action is personal; and, 
in so far as the title or possession is in issue, the action 
is real. It will be found that nearly every action for tres- 
pass is cumulated with a real action. Gilmore, 115 La. 
386, 402. 

Based Upon Possession. 

(3) It has long been held that actval possession, when 
sufficient to support the possessory action, wiU support 
the action for trespass, which, in such case, will be gov- 
erned by all the rules of the possessory action (ante, Sub- 
Sec, 2). Litchworth, 4 M. (N. S.) 136. E. g.: Evidence 
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of title not permitted. Peytavin, 6 La. 554; Yarborough, 
7 La. 153. Except to show nature and extent of posses- 
sion. LeBlanc,2 A. 223;McCutcheon, 14 A. 34. 

In many of the cases the student will find it asserted 
that in the action for trespass defendant cannot put the 
plaintiff to the proof of title, the action being possessory. 
This must be understood to be limited to those cases where 
plaintiff has made his action possessory. Gardiner, 14 A. 
732;Daigre,48A. 414. 

The allegation of title does not make the action posses- 
sory. The prayer governs. Williams, 41 A. 702; Mott, 
116 La. 629, 40 Sou. 921 ; Hermitage, 46 A. 430. 

It follows that one who has maintained his possession 
of land for a year, whether in good or bad faith, can sue 
the real owner for trespass on the property in his pos- 
session and recover damages, as well as restitution of 
timber removed, or payment therefor. Nicol, 44 A. 816, 
11 Sou. 34; Smith, 130 La. 471, 58 Sou. 153; Grant, 131 
La. 865, 60 Sou. 374; Gray, 131 La. 922, 60 Sou. 617. 

See, generally, Akers, 131 La. 833, 60 Sou. 363; Col- 
lins, 132 La. 161, 61 Sou. 150. 

In Collins, 128 La. 250, 54 Sou. 788, it is held that the 
possessory action and the action for trespass may be cu- 
mulated in the same petition. How, under all the above 
decisions, this could ever have been doubted is hard to 
see. This case illustrates the cumulation of the two ac- 
tions into one. The possessory could stand alone, but the 
action for trespass could not. It depends upon the pos- 
sessory action, and upon the proof of all the requisites 
of a possessory action for recovery. The action, in so far 
as it seeks a personal judgment for money, is a personal 
action ; but it is engrafted upon the possessory action, a 
real action, and becomes subject to all its rules. The prac- 
tice is, therefore, and correctly so, to treat it as a pos- 
sessory action. In the Collins case the two actions were 
cumulated. But, if damages alone had been asked for, 
there would not have been cumulation, but the action for 
trespass would have been blended into a possessory action. 

Based Upon Ownerahvp, 

(4) Plaintiff may also engraft upon his petitory ac- 
tion a claim for damages for timber cut and removed. 
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Citizens' Bank, 120 La. 894, 45 Sou. 367. Whether this 
is properly called 'trespass" is not so clear in eveiy case, 
for one who has acquired the right of possession by actual 
possession for a year can hardly commit trespass (m the 
land in his possession. But it seems to ibe so called 
(Poirier, 127 La. 986, 54 Sou. 292) where land was in 
defendant's possession and timber had been cut several 
years (p. 942) . See note 9. 

The action is petitory, however, only when the plain- 
tiff prays to be decreed the owner of the land, or to that 
effect; and, tiierefore, although he alleges title, and al- 
leges that timber had been removed from the land, and 
prays only to be decreed the owner of such removed tim- 
ber, the action is personal only. Union, 124 La. 270, 50 
Sou. 85. 

(5) And there is certainly no reason why the action 
for damages for depredation or trespass on the land may 
not be engrafted on or cumulated with the action to estab- 
lish title to real estate (ante, Author's Sub-section 4, 74A) . 
Issues in. 

(6) And it seems that the plaintiff, without making 
his acti(m petitory, possessory, or the action to establish 
title, may simply sue for depredation upon, or damage to, 
bis property. Such an action is purely personal; for, 
while plaintiff's ownership is the basis of his recovery, 
he states it as an assumed fact, and tenders the depreda- 
tion or trespass as the issue. If the defendant merely de- 
nies the trespass, without disputing the plaintiffs owner- 
ship, or, admitting the trespass, joins issue only on the 
amount of damages, the action is personal, nothing more. 
Ball, 121 La. 627, 46 Sou. 674. See note 1 ; see note 9. 

But defendant may, of course, in such a case, put plain- 
tiff to the proof of his title, or may assert his own, to the 
land; and the title, in such case, must necessarily be de- 
cided. Union, 121 La. 554, 46 Sou. 649; McGee, 123 La. 
696, 49 Sou. 476; Shields, 110 La. 714, 34 Sou. 747; Ten- 
sas, 182 La. 1021, 62 Sou. 129. Still, the action is per- 
sonal only. Adams, 110 La. 456, 34 Sou. 602; Gould, 134 
La. 128, 68 Sou. 848. 

(7) Although plaintiff's action is possessory, if de- 
fendant in answer alleges title, and asks to be decreed 
owner, he opens the door for plaintiff to prove his own 
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title. Frederick, 120 La. 788, 785; St. Paul, 116 La. 590. 
It must be remembered that defendant could not 'have 
changed the action into one of title without the consent 
or acquiescence of plaintiff. €. P. 55. 

(8) In the action of trespass proper there can be no 
call in warranty, as it is a personal action for tort, and no 
one is allowed to plead the authority of a third person to 
commit a wrong. Hood, 2 A. 219; Coco, 26 A. 280; Bos- 
sier's, 114 La. 711. 

But in McGee, 123 La. 696, 49 Sou. 475, call in war- 
ranty was permitted, and judgment rendered against war- 
rantors, the case turning upon tiUe, and call in warranty 
(apparently) not being objected to. 

Against Defendant in Poaaession. 

(9) There is a line of cases which hold that one who 
has acquired the right of possession by remaining in ac- 
tual possession for one year prior to the cutting of tim- 
ber or other depredation committed by him cannot be held 
liable in an action of trespass for such depredation. Hood, 
2 A. 219, 220; Banks, 11 R. 488; Daigre, 48 A. 414, 417, 
418; Leathem, 109 La. 389. 

In the Leathem case, and probably in some of the others, 
this holding is grounded upon the good faith of defend- 
ant's possession. The timber taken is likened to the fruits 
which the possessor in good faith is freed from liability 
for by Art. 8458 of the Civil Code. 

But the better view, amply supported by later authof- 
ity, is that timber trees cut and removed, buildings or 
fences demolished or removed, oil or minerals taken from 
'beneath the soil, cannot be classed as fruits. Elderbe, 135 
La. 990, 995. See note 4. 

The distinction between the destruction or removal of 
such property and the gathering of the fruits or products 
of the land is obvious. "Fruits" include what is grown 
upon the land, and gathered from year to year, in the 
usual course of husbandry ; things which must be gathered 
when ripe or they will be a total loss. Taking timber 
trees, oil, mineral, buildings or fences is a destruction or 
consumption of the realty itself. 

French authority, with the sole exception of MarcadS 
(Vol. 2, Art. 549, p. 414) , sustains this view. Laurent, t^ 
6, no. 206; Journal du Palais, 1887, vol. 1, p. 126, Cass. 
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dec, 8, 1836 ; Duranton, t. 4, n. 350 ; Demolombe, t 9, n. 62 ; 
Aubry et Rau, t. 2, p. 278 ; Baudry-Lacantinerie, Des Biens, 
no. 391, fol. 226; Supplemente to tome 2e, Laurent, p. 333. 

These French authorities make an exception in the case 
of what they call "couple regrlee" (regulated cutting or 
taking), which is a cutting or taking which the otvner 
has established and practiced in a way to have from it a 
periodical income. Aubry et Rau, Vol. 2, p. 484, no. 230, 
note 27. This "regulated taking'' has not yet been recog- 
nized in Louisiana jurisprudence. 

Therefore, we can safely say that the doctrine an- 
nounced in the cases cited in the lirst paragraph of this 
note is not the law. 

Now, as observed in note 4, infra, whether the action 
for depredation committed by one who has had posses- 
sion for a year is, in the strict sense, trespass or not> it 
seems to be so called ; and properly so called, because the 
cause of action springs from offense or quasi-offense, and 
the action is subject to all the rules of the action foi^ tres- 
pass. Prescription against recovery is one year from date 
of knowledge by plaintiff. 

Shields, 110 La. 714, 717; Poirrier, 127 La. 936, 54 
Sou. 292; Davis, 132 La. 985, 62 Sou. 114; R. C. C. 3587, 
as amended by Act 33 of 1902, p. 41. 

But it may well be doubted that the owner, while such 
acquired right of possession continues in the trespasser, 
can sue him for the trespass alone. It seems that he must 
either first bring the petitory action and recover posses- 
sion or must cunrulate the action for trespass with the 
petitory. South, 120 La. 168. Such a question would not 
arise, however, where the defendant, the trespasser, has 
ceased to be in possession, as where he has sold the land 
and delivered possession to another; or where he bought 
the right to cut the timber from the possessor. Adams, 
110 La. 456, 84 Sou. 602. 

(Author's § 8.) 
(74E) 

Of the Action for the Ejectment of Tenants. 

This action belongs properly in a book on practice, and» 
therefore, we introduce it here, taking from the Revised 
Statutes such sections as apply. 
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Sec. 2155. When any person, having leased any 
house, store or other building, or landed estate, for a term 
of one or more years or by the month or otherwise, either 
verbally or otherwise, shall be desirious of obtaining pos- 
session of the said leased premises upon the termination 
of the lease, either by limitation, or by non-payment of the 
rent when due, or any other breach of said lease, he shall 
demand and require in writing his tenant to remove from 
and leave the same, on allowing him ten days from the 
day such notice is delivered, and if the owner or his agent 
shall be desirous of obtaining the possession of the said 
leased premises for any other reason or cause, such as, 
for the. purpose of leasing the said premises to another 
tenant, or otherwise, he shall give to the tenant a notice 
in writing to vacate, ten days before the expiration of the 
month, if same be a monthly lease, or thirty days before 
the expiration of the lease, if the said lease be in writing, 
and for a term of one or more years, or otherwise, other 
than by the month ; and if the tenant shall refuse to com- 
ply therewith, and with the said notice, after the expira- 
tion of such delay, and to remove from the said premises, 
it shall be lawful for such lessor to cause the tenant to be 
dted summarily to show cause, within two days after 
service of such rule, to appear before any court, having 
competent jurisdiction, in order to be there condemned 
to deliver him the possession of the leased premises. On 
the day and hour that the said rule is made returnable, 
which day shall be the third day after the service of the 
said rule, the justice or judge shall immediately try the 
rule, and hear the defense to same, if any is made, and if 
no appearance is made by said tenant, either in person or 
through counsel, the said justice or judge shall give judg- 
ment against said tenant, ordering him to deliver to the 
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lessor the possession of the leased premises. If the tenant 
does not comply with the judgment, within twenty-four 
hours after the rendition of said judgment, it shall be the 
duty of said justice or judge who rendered the judgment 
to issue forthwith his warrant, directed to the constable, 
marshal or sheriff of his court, commanding him forth- 
with to deliver to the lessor the full possession of the 
leased premises, and to levee the costs of the case out of 
such goods and chattels of the tenant as are allowed by 
law to be seized ; and in case the constable should find the 
windows and doors of the house, store or other building, 
or gates of the landed estate so leased, locked up, it shall 
be lawful for him, on a warrant issued to that effect by 
the justice or judge having competent jurisdiction, to 
break open the doors, windows or gates in the premises, 
in the presence of two witnesses, in order to put the 
lessor in full possession of leased premises. (As amend- 
ed by Act 313, 1908, p. 479.) 

(1) The. suit is premature if brou^rht before the ex- 
piration of the lease for any other cause than that defend* 
ant has violated the contract of lease. Jackson, 116 La. 
51, 40 Sou. 628. 

This suit was decided under this section as it stood 
amended by Act 52 of 1900, p. 84. The am^idment of 
1908, supra, provides for the service of the preliminary 
notice b^ore the e3cpiration of the lease, if desired. This, 
the writer thinks, could have been done under the act of 
1900, so that the lart amendment changed nothing in this 
respect. 

(2) The judgment is executory twenty-four hours 
from rendition, not from signing or entering on mdnutes. 
The delay is computed in hours, not days. Appeal must 
be taken within this twenty-four hours, even if judgment 
not signed or entered.. Mallu, 128 La. 914, 55 Sou. 574; 
Audubon, 119 La. 1071, 44 Sou. 891. 

(8) This proceeding is siunvmary, and all defenses of 
whatever nature must be filed before or at the time fixeJ 
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for trial. Godchaux, 44 A. 256; Matt, 37 A. 845. And 
the cause is triable in vacation. Matt, 37 A. 843. B it 
trial Judge is vested with discretion in granting: delay jr 
furflier pleas. Godchaux, 44 A. 255; C. P. 756; Police 
Jury, 16 A. 182. 

Trial may be had after two days' notice or citation. 
Rkou, 47 A. 1870; Ward, 47 A. 1646. 

Defendant cannot by his answer, nor can any inter- 
vention, change the character of the proceeding to ordi- 
nary. Mighell, 61 A. 281. And so where def^dant, after 
receiving the notice to vacate, takes the initiative and 
enjoins plaintiff from ejecting him, defendant may by his 
answer show the facts and make the proceedings sum- 
mary for the ejectment of plaintiff. McMahon, 52 A. 
1041. See OampbeU, li8 La. 871. 

(74F) 

Jiirisdiction; Preference. 

Sec. 2156. Whenever the monthly or yearly rent paid 
by the tenant, or the lease vtrhich he shall allege to hold, 
shall exceed the sum of one hundred dollars, then the sum- 
mary proceedings allowed by the preceding section for 
the possession of leased property, shall be instituted and 
carried on before any parish or district court having com- 
petent jurisdiction, in the manner provided by the pre- 
ceding section, and the cases shall at all times be tried 
by preference, after three days notice (Act 284, 1855, 
344.) 

(1) Now triable after two days* notice by the effect 
of the preceding section. 

(2) The jurisdiction of the court is determined by 
the amount of the yearly or monthly rent, as the case 
may be. Lauga, 127 La. 542, 53 Sou. 856; Ward, 47 A. 
1646, 18 Sou. 508; CampbeU, 118 La. 871, 48 Sou. 588; 
Godchaux, 44 A. 256. 

But we submit that the amount of monthly or yearly 
rental ^ould determine the jurisdiction only in those 
cases where the lease has expired, or has only another 
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year or another month to run, as the case may be. Where 
tihe ejectment is sou^rht on the ground of violation of the 
contract of lease, we submit that the jurisdictional 
amount should be the rental for the unexpired portion of 
the term of the lease. 

(3) The jurisdictional amount may toe proved, even 
though not alleged. Godchaux, 44 A. 258, 10 Sou. 674. 

^ (74G) 

Appeal. 

Sec. 2157. No appeal from any such judgment shall 
suspend execution unless the defendant has filed a special 
defense, supported by his oath, that all the facts contained 
in his answer are true, and entitle him to retain the pos- 
session of the premises, and unless further, he give bond 
with good and sufficient security for all such damages as 
the appellee may sustain. 

(1) Unless the conditions imposed by this section have 
been complied with, the Judge has no authority to grant 
a suspensive appeal; and, if such is granted inadvertently, 
it does not divest his court of jurisdiction. Audubon, 119 
La. 1070, 44 Sou. 891; Lamouraine, 46 A. 1816, 14 Sou. 
282. 

(2) The amount of the bond to be given for suspen- 
sive appeal is governed by this section, and not by Art 
677, €. P. ; and the amount is to be fixed by the trial Judge. 
Werlein, 110 La. 1042, 86 Sou. 282; Audubon, 119 La. 
1071, 44 Sou. 891. 

(74H) 

These Sections Shall Apply to Sub-Lessee. 

Sec. 2158. It shall be lawful for any lessor to make 
use of the provisions of the foregoing sections against 
any underlessee or tenant whom he may find in possession 
of the premises by him so leased. 

Audubon, 120 La. 1090, 46 Sou. 38. 
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(741) 

These Provisions Do Not Affect Other Actons. 

Sec, 2159. Nothing herein contained shall be so con- 
strued as to deprive any landlord or lessor of any remedy 
heretofore allowed him either for the payment of the rent 
to him due, or for the seizure of such part of the furniture 
found on the premises so leased as is allowed by law. 

(1) Therefore, the lessor may bring this action for 
the ejectment of the tenant on the srround of non-payment 
of rent when due imder the lease, and at the same time 
bring suit for the amount of 'rent due, and therein pro- 
visionally seize property on which he has privilege for 
rent. 

(74 J) 

Preference in Supreme Court. 

Sec. 2163. All suits for the expulsion of tenants, 
brought in pursuance to the provisions of this act shall at 
all times be tried by preference in the Supreme Covad of 
this State, any law or laws to the contrary notwithstand- 
ing. (Act 39, 1866, 68.) 

(1) This tsection is repealed by the effect of Act 70 of 
1884, p. 93; but the Court will, in the discretion vested 
by this act, consider the policy of the law, and, in a proper 
case, fix it for trial by preference. Godchaux, 44 A. 263, 
254, 10 Sou. 674. 

Author's § 9.) 

(74K) 

Of the Action of Boundary. 

This is a separate and distinct real action, but the law- 
makers have seen fit to treat it entirely in the Civil Code 
rather than in the Code of Practice. Its discussion, there- 
fore, more properly belongs to a work on the Civil Code. 
See R. C. C, Book II, Title V, Art. 823 et seq. 
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(Author's §10.) 

(74L) 

Of the Proceeding by Monition. 

This is a proceeding by which the purchaser, or one 
claiming through the purchaser at a sheriff's or other 
public sale, may proceed, as it were, against the world, to 
have the title acquired by such sale confirmed and set at 
rest from attack. 

This proceeding is provided by Sections 2370 to 2380, 
inclusive, of the Revised Statutes of 1870. It is now little 
used, and we do not feel that we would be justified in re- 
producing these sections in this work. The student may 
refer to them and to cases cited in Marr's Annotated Re- 
vised Statutes, p. 1643 et seq. 

(1) The opponent in such proceeding is in no case re- 
quired to make a tender as a condition precedent to his 
opposition. Fazende, 36 A. 1146. 

C2) A judgment rendered in such a proceeding, can- 
not cure a radical defect or nullity in a public sale; Fix, 
80 A. 175. 

(3) By Section 2880, these provisions of these sections 
are extended to tax sales ; but in so far as tax titles are 
concerned the proceedings are now governed by Act 101 
of 1898, which provides for this purpose, and whidi is the 
subject of the next sub-section. 

r Author's § !!•) 

(74M) 

Of the Proceeding to Quiet Tax Titles. 

Act 101 of 1898 p. 127. 
AN ACT to provide a manner of notice and form of pro- 
ceeding to quiet Tax Titles in accordance with Ar- 
ticle 233, of the Constitution. 
Section 1. Be it enacted by the General Assembly of 
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the State of Louisianay That the manner of notice and 
form of proceeding to quiet Tax Titles in accordance with 
Article 233^ of the Constitution, shall be as follows : 

After the lapse of twelve months from the date of re- 
cording the tax deed, in the conveyance records of the 
Parish where such property is situated, the purchaser, his 
heirs or assigns, may institute suit by petition and cita- 
tion as in ordinary actions, against the former proprietor 
or proprietors of the property in which the petition must 
appear a description of the property, mention of the time 
and place of the sale and name of officer who made same, 
reference to page of record book and date of record tax 
deed, notice that petitioner is owner of the said property 
by virtue of said tax sale, and notice that the title will be 
confirmed unless a proceeding to annul is instituted with- 
in six months from date of service of the petition and cita- 
tion. This suit shall be brought in the parish where the 
property is situated unless it lies in two or more parishes, 
in which case this suit may be instituted in either of such 
parishes. The petition and citation shall be served as in 
ordinary suits; provided that if the former proprietor be 
a non resident of the state, or unknown, or his residence 
be unknown, the Court shall appoint a Curator ad hoc to 
represent him and receive service, and said Curator shall 
receive for his services not more than ten dollars, same to 
be taxed as costs of suit. After the lapse of six months 
for service of petition and citation, if no proceeding ta 
annul the sale has been instituted, judgment shall be ren- 
dered quieting and confirming the title. 

(1) History of, and reason, for this act. Roussel, 132 
La. 897. 

(2) This proceeding is not designed to test the title as 
among all parties in interest, but merely to test the tax 
title. Therefore the Curator ad hoc represents the owner 
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on no other issue than the validity vd non of the tax sale ; 
nor can he litigate with any other than the tax purchaser, 
his heirs, or assigns. Therefore, if the tax sale is declared 
invalid, nothing stands adjudicated among claimants, 
other than the tax purchaser. Folger, 130 La. 1082, 58 
Sou. 890. And the issue is limited to the tax-title, Fitz- 
maurioe, 184 La. 164, 172. 

(8) But where this proceeding is properly brought, 
the proper parties made, or caused to be legally repre^ 
sented, a judgment duly obtained, confirming the tax title, 
confers upon the purchaser a title good against the world, 
and not subject to attack from any source. Roussel, 132 
La. 393, 398, overruling prior opinion, p. 388; Clayton, 
128 La. 103, 54 Sou. 486; Lisso, 114 La. 392, 38 Sou. 282. 

(4) It must be remembered, however, that if the tax 
deed does not contain a description sufficient to identify 
the property, it conveys nothing, and if the tax title is 
confirmed giving the same insufficient description, the con- 
firmation can have no effect. Nothing was sold and noth- 
ing was confirmed. The confirmation in such a case adds 
nothing to the title. But a description, sufficient to iden- 
tify, may be corrected and made more certain, in the con- 
firmation proceeding. Roussel, 132 La. 391, 393; over- 
ruling prior opinion, p. 389. See Xeter, 135 La. 976; 
Brock, 136 La. 903. 

(5) One whose title has been divested by a valid tax 
sale, has no interest to contest the validity of the sale from 
the tax purchaser to the plaintiff. Quaker, 131 La. 997, 
60 Sou. 661. 

And where defendant, has in bad faith, with mere pre- 
tense of title, taken possession since the tax sale, with 
knowledge thereof, he has no standing to sue for the nul- 
lity of the tax sale. Lisso, 114 La. 392, 38 Sou. 282. 

But see note 9 to Article 43 ; note 2 to Article 44. 

(6) This suit must be brought against the real party 
in interest, the former owner, although the property may 
have been erroneously assessed to another who claims no 
interest Slattery, 114 La. 282, 38 Sou. 170. And owner 
must be sued in his proper name. Xeter, 135 La. 977, 979. 

(7) Plaintiff need not allege either possession in him- 
self, or want of possession in defendant. Slattery, supra. 
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(8) The proceeding to annul must be instituted within 
six months from the service of the petition and citation 
herein. If brought after the six months, it is too late and 
the tax sale will be confirmed. Ashley, 109 La. 641, 648. 

(9) It seems that the Curator ad hoc may claim $10.00 
for each defendant that he represents. Quaker, 122 La. 
43, 47 Sou. 369. 

(74N) 

Joinder of Former Owners of Separate Tracts. 

Sec, 2. Be it further enacted^ etc.^ That in actions 
to quiet tax titles as above set out, two or more former 
proprietors of separate tracts who have no privity com- 
munity of interest, may, at the option of the purchaser of 
said tracts, be joined and brought into court in one and 
the same suit. 

(1) This has been done, and apparently sanctioned. 
Pitre, 110 La. 235. 

(740) 

Where Title Quieted by Three Years. 

Sec. 3. Be it further enactedy etc., That in all cases 
where tax titles have been quieted by prescription of three 
years, as set out in said Article 233, the purchaser or his 
assignee may, if he so desires, obtain a judgment of the 
court confirming said title, same to be done by suit in the 
manner and form as above set out, except that the delay 
for answer shall be ten days instead of six months ; pro- 
vided that the failure to bring said suit shall in no man- 
ner affect said prescriptive titles. 

(1) Under this section, the answer will be in time, 
although filed after the ten days, if filed before default. 
Ashley, 109 La. 641, 648. 
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(2) To maintain the action under this section the title 
must have been quieted by the prescription of three years, 
and as this is impossible where the tax debtor has re- 
mained in actual possession, it follows that the action un- 
der this section cannot be maintained against a defendant 
who has so remained in possession. Seim, 111 La. 662. 

(3) Defendant must set up in his answer all the 
grounds on which he intends to rely to avoid the tax titiie. 
Quaker, 127 La. 216. No additional grounds can be set 
up, after case is remanded for a restricted purpose. Id., p*. 
208, 53 Sou. 526. 

Sec. 4. Be it further enacted, etc., That all laws and 
parts of laws in conflict with this act are hereby repealed. 

(Author's § 12.) 

(74P) 

Of the Action for the Compulsory Transfer of 
Property, or Expropriation. 

This action is nearly always a Real Action because 
real estate is nearly always the subject-matter. 

It, however, belongs to the Civil Code, and will not be 
treated here. \ 

See Revised Civil Code, Book III, Title VII, Chapter 11, 
Arts. 2626 to 2641, inclusive. 

Revised Statutes, Sees. 1479 to 1493, inclusive. (Sec. 
1479 now stands as amended by Act 123 of 1910, p. 194.) 

Constitution, Arts. 166, 167. 

For Street, Urban or Interurban Electric Railways; 
Act 80, 1908, p. 94. 

Jury Fees, Act 101 of 1908, p. 159. 

For Pipe Line Companies for Oil or Gas; Act 39 of 
1906, p. 54. 

For Switches or Spurs Crossing Other Railroad Tracks ; 
Act 267 of 1910, p. 464. 

Certain Expropriation suits may be tried in vacation; 
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Act 182 of 1890, p. 174. This act, however, no longer ap- 
pUes to Orleans. Morgan's, 109 La. 8, 83 Sou. 49. 

For Irrigation, Transportation and Hydro-Electric 
Compaaies; Act 157, 1914, p. 278. 



(Author's § 13.) 

(740) 

Of the Action for Partition of Property. 

The Action for Partition is usually a Real Action, as 
it is usually' brought for the partition of real property. 
It bdongs to the Civil Ckxle. 

See Revised Civil Code, Book III, Title I, Chapter 12; 
Arts. 1289 to 1414, inclusive. 

(Author's § 14.) 
(74R) 

Of the Wife's Action for Separation of Her Prop- 
erty from That of Her Husband. 

See Revised Civil Code, Book HI, Title VI, Chapter 4; 
Arts. 2426 to 2487, inclusive. 

CHAPTER IV. 

Where Actions Are to Be Brought, and in 
What Manner. 

Art. 75. Actions must be brought before competent 
judges. 

West, 116 La. 218. 
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SECTION 1. 

Of Judges; Their Jurisdiction; How Their Com- 
petency Is Regulated. 

Jurisdiction, Definition. 

Art. 76. Jurisdiction means the power of him who 
has the right of judging, or sometimes that word means 
also the space or extent of country over which the judge is 
entitled to exercise that power. 

(1) Schwan, 52 An. 1187; State, 35 A. 1084; Wel^el, 
17 A. 70; State, 22 A. 570. 

(2) Where an order may be signed by a judge at 
chambers on an ex parte application, he may sign the 
same outside of his district. Weigel, 17 A. 70. But see 
Halphen, 38 A. 724, 727. 

(3) A judge may, proprio motu, entertain an inquiry 
into an abuse of legal proceedings in his court. Gates, 8 
A. 277. 

(4) The title of the person sitting as judge, to the 
oflSce, cannot be attacked collaterally in any proceeding 
priding before him. Williams, 35 A. 742; Pertsdorf, 33 
A. 1411; Sadler, 51 A. 1397. 

And idle incapacity of a judge ad hoc, must be urged in 
limine. If urged only after judgment, the judgment will 
stand as that of a de facto officer. Guilbeau, 32 A. 931 ; 
Davis, 120 La. 165. 

Degrees of Jurisdiction. 

Art. 77. Degrees of jurisdiction means the different 
tribunals before which the same suit may be successively 
pleaded, and the rules established for proceeding in an 
inferior jurisdiction previous to taking the suit before a 
superior jurisdiction. 

Several Kinds. 

Art. 78. There are several kinds of jurisdiction, ac- 
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cording to the nature and extent of the powers delegated 
to the judge exercising it 

First Division: Civil and Criminal. 

Art. 79. The first division is into civil and criminal 
jurisdiction. 

Scope of Each. 

Art. 80. Civil jurisdiction extends to all civil mat- 
ters, and criminal jurisdiction comprises whatever re- 
lates to crimes and misdemeanors. 

C. P. Arts. 8, 9, 10. 

(1) See note to Art. 10, as to forfeiture of appear- 
ance bond. The jurisdiction, of course, follows the kind 
of action. 

(2) Justices of the Peace have no jurisdiction to try 
and determine criminal cases. But they may entertain 
civil proceedings in certain cases to coUect, penalties, for- 
feitures or fines due the State. Long, 44 A. 949, 11 Sou. 
688. Sec. 2063, R. S., confers only civil jurisdiction. 
Nunez, 45 A. 207. See Parish, 46 A. 1091 ; Scarboroufirh, 
43 A. 1164. 

Second Division: General and Special. 

Art. 81. Some judges exercise general, whilst others 
possess only special jurisdiction. 

Judges having general jurisdiction are those who, in 
virtue of the law, take cognizance in all matters but such 
as are specially excepted from their jurisdiction. 

Judges having special jurisdiction are such as have an 
exclusive jurisdiction in certain cases pointed out by law. 

(1) Jurisdiction of Supreme Court; Const Art. 85. 

(2) Jurisdiction of Courts of Appeal ; Const. Art. 98. 

(3) Jurisdiction of District Courts outside of Orleans ; 
Const. Arts. 109, 111, 115; post under Art. 126. 
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(4) Jurisdiction of Justdees of the Peace; Gonst. Art 
126. 

(6) Jarisdiction of Juvenile Courts; Const. (1913) 
Art 118. 

(6) Jurisdiction of Court of Appeal for the Parish of 
Orleans; Const Art. 131. 

(7) Jurisdiction of Civil District Court, Parish of Or- 
leans; Const Art 133; printed poet under Art. 126. 

(8) Jurisdiction of Criminal District Court Parish of 
Orleans; Const Art 139. 

(9) Jurisdiction of City Criminal Courts, City of New 
Orleans; Const. Art 140. 

(10) Jurisdiction of First and Second Cily Courts^ 
City of New Orleans; Const. Arts. 148, 147. 

A Third Division: Exclusive and Concurrent. 

Art. 82. There are judges having exclusive jurisdic- 
tion, such as the special judges mentioned in the preced- 
ing article- 
Example: Justices of the Peace have exclusive orig- 
inal jurisdiction in suits for less than $60. Note 4 to 
Art, 81. 

There are judges with concurrent jurisdiction, that is 
to say, having cognizance in matters of the same nature, 
though they hold their courts in the same place or district 

Example: Justices of the Peace and District Courts 
have concurrent original jurisdiction in suits for amounts 
between $50 and $100. 

Equal Jurisdiction. 

Art. 83. There are judges having equal jurisdiction^ 
that is to say, that though they can only take cognizance 
of cases arising within a certain space, they have a simi- 
lar jurisdiction as to the nature of cases which may be 
brought before them. 
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Example: Equal as to nature of eases, the several Dis- 
trict Courts. Equal in space as well, two district judges 
for the same district, e. g. the 21st 

A Fourth Division: Original and Appellate. 

Art. 84* There are judges of original and judges of 
appellate jurisdiction. 

Judges having original jurisdiction are those before 
whom suits are brought in the first instance. 

Examples : District judges, justices of the peace. 

Judges having appellate jurisdiction are those before 
whom appeals are brought by those who complain of the 
judgment of the court of the first instance^ and who try 
the cause again, afiirming or reversing the judgment of 
the inferior court. 

Examples : The Supreme Court, the Ck>urts of Appeal. 

A Fifth Division: Subject to Appeal and Final. 

Art* 85. The decision of some judges is subject to 
appeal; others decide in the last resort 

Judges subject to appeal are those whose decisions may 
be carried by appeal before a superior court having appel- 
late jurisdiction. 

Examples: Justices of the peace; and district judges 
in cases where they have exclusive original jurisdiction. 

Judges in the last resort are those whose judgment 
cannot be appealed from. 

Examples: The Supreme Court, and the Courts of 
Appeal. 

(1) This division takes no account of the supervisory 
powers of superior courts over inferior, exercised by writs 
of review, certiorari, mandamus, prohibition and the like, 
A discussion of this subject would be out of place here. 
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There is no court in the land whose decisions are not sub* 
ject to review in any case whatever, except the Supreme 
Court of the United States. 

Competency. 

Art. 86. In matters of jurisdiction, the right given 

to a judge to take cognizance of certain causes against 

certain persons within his jurisdiction, is termed cow^ 

Tpetency. 

Bailey, 120 La. 893, 899 ; 45 Sou. 932. 

(1) "Competency, '^ as here used, seems synonymous 
with "Jurisdiction." 

Tests of Competency. 

Art. 87. In order to ascertain whether a judge be 
competent or not, three points must be taken into consid- 
eration : 

1. The object or the amount in dispute. 

2. The person of the defendant 

3. The place where the action is to be brought. 

Iberia, 129 La. 495; Baily, 120 La.' 899; Wisdom, 31 
A. 56. 

(1) Jurisdiction cannot be retroactive. When subse- 
quently acquired, it cannot give validity to any proceed- 
ings taken when court had no jurisdiction. Mora, 21 A« 
754; Edwards, 28 A. 567. 

Jurisdiction as to Object or Amount. 

Art. 88. To determine on the competency of a judge, 
as relates to the object or amount in dispute before him, 
it is necessary to examine what are his powers, what is 
the nature of the cause, and what is the amount of the 
sum. 

Bailey, 120 La. 899. 
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As to Person of Defendant. 

Art. 89. To determine his competency, as relates to 
the person of the defendant, the rule which requires that 
the defendant be sued at the place of his domicile or usual 
residence, must be observed. This rule is subject, how- 
ever, to various exceptions, determined in the chapter 
which treats of judicial demands and of citations. 

C. P. 162 et seq.; Bailey, 120 La. 899; West, 115 La. 
218; Escande, 32 A. 288; Spear, 16 A. 8; Logan, 14 A. 
300;C. P. 129. 

Territorial Jurisdiction. 

Art. 90. To determine on his competency, as relates 
to the place where the action is brought, we must be gov- 
erned by the rule which provides that a judge shall not 
exercise any jurisdiction beyond the limits of the terri- 
tory assigned to him. 

(1) C. P. 162; Bailey, 120 La. 900; West, 115 La. 
218; C. P. 129. 

(2) See note 2 to Art 76 as to ex parte orders. 

(3) But in proceedings ancillary to the main proceed- 
ing over which a court has jurisdiction, its jurisdiction 
extends to persons and property beyond its territorial 
jurisdiction. And this is extended to a proceeding in rem 
by attachment, where it has been held that the C!ourt 
which issues an attachment against a non-resident, may 
thereafter attach in the same suit other property in other 
jurisdictions. Kahn, 35 A. 1041. But garnishment under 
fi. fa. is not such ancillary proceeding, although garnish- 
ment under attachment is. Marqueze, 29 A. 194. See 
note 2 to Art. 154. 

Jurtsdictonal Amount Is the Amount Claimed. 

Art. 91. When the jurisdiction of the judge before 
whom a suit is brought is limited to a certain sum, the. 

108 



91, 1-6. JUBISDICnONAL AMOUNT. 

question of jurisdiction must be decided by the amount 
daimed, and not by the siun actually due, not including, 
however, the interest and the costs which have been sub- 
sequently incurred. (To be concluded.) 

(1) All the articles of the Constitution fixin^r the juris- 
dictional amounts of the various courts, now fix the 
amount, ''exclusive of interest'' See the articles cited 
iunder Art 81 herein. Therefore the interest due at the 
date of filing suit is no longer included in fixing the 
amount. 

(2) Amount claimed by plaintiff, ''exclusive of inter- 
est,"' fixes jurisdiction. Teal, 34 A. 892; Kahn, 85 A. 
1089; Baker, 49 A. 874, 876; Lhote, 116 La. 487, 89 Sou. 
502; Peyret 62 A. 1508; Schick, 62 A. 180, 184; Art 126, 
note 5. 

(3) But where after filing petition, plaintiff admits 
having received on account a sum which reduces the 
amount claimed below the jurisdiction of the Court; or 
the defendant answers admitting part of the amount 
claimed, so that the amount in dispute is below the 
Court's jurisdiction, the Court wiU dismiss the cam, or, 
where allowed by law, transfer it to the proper court. 
Denegre, 35 A. 346; Guidry, 41 A. 756, 6 Sou. 568; 
Boyet, 42 An. 982, 8 Sou. 468; Beauvais, 48 A. 672, 676^ 
Begg, 126 La. 804, 51 Sou. 906. 

But this question is to be tested by the pleadings which 
make the issue, and not by any evidence received. Lan- 
deche, 37 A. 836; Miller, 36 A. 201; Hardeman, 138 La. 
— , 70 Sou. 53, 56. 

And where the defendant admits an amount which 
would leave the amount in dispute below the jurisdiction 
of the Supreme Court, but nevertheless the lower court 
renders judgment rejecting the entire claim, the Supreme 
Court has jurisdiction. Foster, 51 A. 1671, 1679. 

(4) Attorney's fees, claimed by plaintiff, constitute 
part of the jurisdictional amount. Foster, 51 A. 1670. 

(6) Costs are merely an incident to a suit, and what- 
ever the amount of costs for which any party is con- 
demned, the amount thereof has no effect upon the juris- 
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diction of the appeal. The jurisdiction as to costs follows 
the jurisdiction of the demand. Deal, 124 La. 991, 60 Sou. 
820; Lambert, 115 La. 470; Begbie, 49 L. R. A. 141, 128 
Cal. 154, 60 Pac. 667. 

Claiming Less Than Due to Secure Jurisdiction. 

But if one, in order to give jurisdiction to a judge, de- 
mand a sum below that which is really due to him, he shall 
be presumed to have remitted the overplus, and after hav- 
ing obtained judgment for the sum he had claimed, he 
shall lose all right of action for that overplus. 

(6) This paragraph is in effect repeated and re- 
enacted in Article 156, without the restrictive clause, ''in 
order to give jurisdiction to the judge.'' We will defer 
all dick^ussion to Article 156. 

Consensus Non Facit Jurisdictionem. 

Art. 92. The consent of parties cannot render a 
judge competent to try a cause which, from its nature, 
cannot be brought before him, or when the amount in dis- 
pute exceeds the sum over which he has jurisdiction. All 
judgments rendered in contravention of this provision 
shall be void. 

C. P. Art. 606, No. 3, Arts. 86, 87, 88. 

(1) This article refers only to the test of competency, 
provided by Article 87, No. 1, and explained in Article 
88. No matter how freely the parties consent, a judg- 
ment rendered by a court without jurisdiction ratione ma^ 
terise is null and void. Edwards, 21 A. 610. Such nullity 
is absolute and may be urged at any time. Hartman, 21 
A. 662. And the nullity will be noticed without a direct 
action to annul. Decuir, 105 La. 481, 484, 485. 

(2) The Court will ex proprio motu, notice want of 
jurisdiction ratione materise, and dismiss. Edwards, 21 
A. 611 ; Rogers, 32 A. 48 ; Fields, 33 A. 339 ; Tague, 38 A. 
456; Riggs, 39 A. 1030, 3 Sou. 183; State, 48 A. 673. 
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93. Submission to Jurisdiction. 

Want of Jurisdiction Ratione Personae Waived, 
How. 

Art. 93. If one be cited before a judge whose juris- 
diction does not extend to the place of his domicile, or of 
his usual residence, but who is competent to dedde the 
cause brought before him, and he plead to the merits, in- 
stead of declining the jurisdiction, the judgment given 
shall be valid, except the defendant be a minor. 

(1) The effect of this article is not curtailed by Arti- 
cle 162. Jex, 18 A. 89; Marqueze, 29 A. 196, 196; School, 
30 A. 596; Stevenson, 38 A. 658; Stackhouse, 36 A. 531; 
Atkins, 52 A. 803, 804; Phipps, 31 A. 90, 91; Kelly, 40 
A. 498, 4 Sou. 480; Carroll, 43 A. 1194. 

(2) It is the pleading to the merit, that gives juris- 
diction to the Court, and therefore the exception to the 
jurisdiction is too late, if filed after any plea to the merits. 
The jurisdiction has then vested. Furthermore, the juris- 
diction vests, if defendant plead to the merits, without 
insisting upon his plea to the jurisdiction previously filed. 
Tupery, 32 A. 1146; Ashby, 41 A. 141. And so where 
the pleas are filed simultaneously, jurisdiction vests. Mix, 
39 A. 624, 627; Gomila, 41 A. 118; Atkins, 50 A. 56; 
Bernstein, 122 La. 412, 415; Iddle, 132 La. 476. 

Compare, Cure of Want of Citation by Appearance. 
Art. 206, notes 8, 9, 10. 

(3) But we submit that there is no authority in this 
article for the proposition that entering a default against 
defendant vests joirisdiction in the court, where it has 
none ratione persons. This proposition finds support in 
two decisions, viz., Phipps, 31 A, 88, and Goodrich, 31 A. 
582. The Phipps case holds that a plea to the jurisdiction 
ratione personae must be filed before default, or it will 
not be allowed. The Goodrich case declines to decide 
whether the plea to jurisdiction could be filed after de- 
fault and before judgment (p. 583), but distinctly holds 
that where a person is sued as a resident of the parish 
where suit is brought and is personally cited therein, a 
judgment regularly confirmed on default will be res adju* 
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dicata against a plea that he resided elsewhere. It is 
doubtful that even as thus restricted, the proposition will 
hold. See dissenting opinion of Marr, J., in the latter case, 
pp. 584 et seq. 

It is the pleading to the merit that gives the court juris< 
diction, and without an appearance, how does the Court 
get jurisdiction? Would a judgment by confirmation of 
default taken in Assumption against ''John Smith, a resi- 
dent of Assumption,'' be a valid judgment against ''John 
Smith, a resident of Caddo," who never had resided in 
Assumption? 

But see West, 116 La. 213, 218. 

lis Pendens* 

Art. 94. The same cause cannot be brought before 
two separate courts, though they be possessed of concur- 
rent jurisdiction, except by discontinuing the suit first 
brought before the answer is filed. 

Hence, if the same suit be brought before two sepa- 
rate courts, having concurrent jurisdiction, the judge be- 
fore whom the action was brought first, shall sustain his 
jurisdiction, and the defendant shall be entitled to have 
the cause dismissed by the other court, and to recover 
costs. 

Art 335, No. 2. 

(1) Plea must be made in lower court; cannot be first 
raised on appeal. Townsend, 37 A. 409. And must be 
specially pleaded in limine. State vs. Reidy, 50 A. 258. 

(2) Plea lies only when the second suit has the same 
object as the first one. Pacific, 41 A. 811, 812; Central, 
119 La. 264; Henderson, 119 La. 556. 

(3) Plea will be over-ruled where first suit has been 
terminated, before plea is decided. State, 42 An. 18. And 
it seems tiiat plaintiff may elect which suit he will prose- 
cute. Id. 

(4) Pendency in State Court not ground for abate- 
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ment of suit upon same matter in a Federal Court. And 
State Courts will apply the same rule as to matters pend- 
ing in a Federal court State, 4^ A. 18. But a distinctioii 
seems to be made between purely personal actions, and 
actions affecting particular property. Ferriday, 118 La. 
788 et seq. And in proper cases the rule of comity will 
be observed, and proceedings in the State court, at least, 
stayed. Ferriday, 118 La. 771, rehearing, 784. See Jen- 
nings, 119 La. 864. 

(5) There is no legal basis for the plea when the sec- 
ond suit is brought in the same court as the first one. 
Saint, 126 La. 245, 52 Sou. 474. Nor when first suit is 
in another State or country. Pesrroux, 17 La. 479. Nor 
on appeal in same suit Long, 127 La. 8. 

Nevertheless, if the def endant, instead of claiming to 
be dismissed, answer in the two actions, in the two sepa- 
rate courts, the first judgment rendered by either of them 
shall be valid and executory against the party cast in the 
action. All proceedings shall be stayed in the other court, 
and the plaintiff dismissed after paying the costs. 

(6) Bourgeois, 45 A. 1810, 1314; Harvin, 112 La. 
80;State, 128La. 864. 

SECTION 2. 

Of the Mode of Bringing Civil Suits, of Suits 
and of Parties Litigant. 

Suits. 

Art. 95. Actions are brought before the Courts by 
what is termed suits. 

Definition of Suit. 

Art. 96. A suit is a real, personal, or mixed demand, 
made before a competent judge, by which the parties pray 
to obtain their right, and a decision of their disputes. 
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In that acceptation, the words suit, process, and cause, 
are almost synonymous. 

See Introduction to this Book. 
C. P. 2, 8, 4, 7; Stams, 48 A. 807. 

Three Kinds of Suits. 

Art. 97. Civil actions may be prosecuted, according 
to the nature of the case, by three kinds of proceedings, 
to wit: 

Ordinary, executory, or summary. 

Definitions. 

Art. 98. The proceedings are ordinary when cita- 
tion takes place, and all the delays and forms of law are 
observed. 

Jenkins^ 12 A. 642. 

They are executory when seizure is obtained against 
the property of the debtor, without previous citation, in 
virtue of an act or title importing confession of judg- 
ment, or in other cases provided by law. 

C. P. 732 to 753 inclusive, 744, 68, 65, 66, 68 to 74 in- 
cluBive. 

(1) Via executiva and via ordinaria cannot be cumu- 
lated, or carried on simultaneously. The latter excludes 
the former. Weimprender, 8 N. S. 96. 

Via executiva may be changed into via ordinaria, and 
then the first cannot be again resorted to. De Gray's 2 
La. 544, 547; Loeper, 105 La. 783, Carlin, 32 An. 1285. 

But plaintiff can change from via ordinaria to via exe- 
cutiva, only by discontinuing the one suit and bringing 
the other, and he cannot do this after issue joined. Jen- 
kins, 12 A. 642, 648; Litiohiis, 38 A. 1458; Board, 180 
La. 1081. 
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They are summary when carried on with rapidity, and 
without the observance of the formalities required in or- 
dinary cases, as when courts provide for the administra- 
tion of vacant successions and the property of minors and 
absent heirs. 

C. p. 754 to 757, inclusive. 

(2) Such proceedings, in proper cases, are not un- 
constitutional, and are due process of law. City, 10 A. 
764; Bond, 20 A. 139; New Orleans, 11 A. 375; West's, 8 
La. 253; Kennard, 25 An. 241. 

(3) This form of proceeding is usually called ''Pro- 
ceeding by Rule.'' It is only allowed in the cases specially 
provided by law. C. P. 754, 755 ; Baker, 3 A. 434 ; Nolan's, 
12 A. 202; Sharp, 14 A. 390; Brashear, 29 A 349; Gush- 
ing, 12 A. 430; Jamison, 108 La. 282, 283; May, 105 La. 
130; Gary, 120 La. 1030; Meilke, 8 A. 11; Mussina, 12 
A. 800; Ledda, 17 A. 317; Soule, 22 A. 79; Weiser, 22 A. 
156. 

(4) And the law, being in derogation of common right, 
must be strictly construed, and cannot be extended beyond 
what is clearly provided. Irwin, 33 A. 64, 76. 

And even though the statute provides that certain pro- 
ceedings be summary, that in itself does not dispense with 
petition and citation, in all cases. Fischel, 32 A. 704, 708 ; 
Mayenno, 32 A. 1123; Schoembs, 33 An. 420; Townsend, 
37 A. 114, 117 ; Block, 39 A. 872. 

Two Parties Necessary. 

Art. 99. In order to constitute a suit or action, there 
must he at least two parties present or duly represented, 
though one of the two may fail to appear; it is therefore 
that they are called the principal parties to the suit. 
Conery, 30 An. 694. 

Art. 100. The Plaintiff is he who sues another for 
something which he says is due or belongs to him. 
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The Defendant is one against whom this suit is 
brought 

Siekman, 186 La. 1068, 1070. 

Other Parties. 

Art. 101. Besides the plaintiff and defendant, there 
are often other parties to the suit, such as warrantors, 
third persons intervening, and parties opposing; but such 
parties, whether plaintiffs or defendants, as the case may 
be, are only so incidentally and subsidiarily. 
C. P. 368 to 408; inclusive. 



CHAPTER 5. 

What Persons Are Entitled to Bring Actions. 
In General. 

Art. 102. Those who are disqualified from contract- 
ing are generally disqualified from suing. 

The exceptions to this rule are provided in the follow- 
ing articles. 

R. C. C. 1782 et seq. 

Art. 103. No disqualifications to bring actions can 
arise on account of race, color, or previous condition. 

ChUdren vs. Parents. 

Art. 104. Children, as long as they are subjected to 
paternal power, that is to say, while their fathers .and 
mothers are living and they are not emancipated, cannot 
bring suit against them. 
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Wife vs. Husband. 

Art. 105. A married woman cannot sue her hus- 
band as long as the marriage continues, except it be to 
obtain a separation from bed and board, or for the sepa- 
ration of property, or for the restitution and enjoyment 
of her paraphernal property, or in case she holds her 
property separate from him by her marriage contract, or 
for divorce; but in no case can she sue her husband with- 
out the authorization of the court before which she brings 
her action. 

Separation from Bed and Board, and Divorce; R. C. C. 
188 to 161, indusive. 

Separation of Property; R. C. C. 2425 to 2437, indu- 
Bive. 

Restitution of Parapbemal Property; R. C. C. 2391. 

When Separate by Marriage Gontrad;; R. C. C. 2392 to 
2396, indusive. 

(1) The cases herein ^lumerated are exclusive. 
Heyob, 18 A. 41; Moore, 18 A. 614; Smith, 42 A. 1063; 
CarroU, 42 A. 1073; SuberviUe, 46 A. 126; Vigourie, 138 
La. 416. 

(2) Therefore a wife cannot sue for alimony except 
as incidental to a suit for separation or divorce. Moore, 
18 A. 613; CarroU, 42 A. 1071; Suberville, 46 A. 119, 14 
Sou. 618; Hart, 104 La. 8; Van Horn, 116 La. 133. 

(3) There can be no contract between husband and 
wife except in the cases allowed by Article 2446 of the 
Civil Code. Vigourie, 133 La. 410, 416. Bums, 39 A. 
378. Therefore a wife, although separate in property can- 
not advance her husband money to raise a crop, and obtain 
a lien and privilege on the crop. Vigourie, 133 La. 406, 63 
Sou. 89. 

She can, however, whether separate in property or not, 
sue at any time for the restitution of paraphernal funds 
of property. Joly, 36 A. 806; Hawes, 10 La. 136; GO- 
beaux% 8 N. S. 228; Pecquet, 17 A. 204, 233; Rowley, 19 
La. 672. And this without accompanying the demand with 
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a demand for dissolution of community. Joly, 35 A. 806; 
Jenkins, 118 La. 180, 42 Sou. 722. 

While a note given the wife by the husband, or any 
other written contract between them, has no validity as 
a contract, it is evidence that he has received her funds, 
for the restitution of which she may sue. DeLesdemier, 
45 A. 1865, 14 Sou. 191; Bums, 39 A. 878, 1 Sou. 913; 
Pascal, 48 A. 1228, 20 Sou. 750. 

It seems that the action for paraphernal funds cannot 
be divided, but that the wife must sue for aU at one time. 
Vigourie, 133 La. 418. We submit that no good ground 
for so holding appears. See Jenkins, 118 La. 130, 181, 
42 Sou. 722. 

The wife can recover, as her paraphernal property, a 
debt which her husband owed her before the marriage. 
Bordes, 52 A. 306, 309. The contrary seems to be held 
in LeBceuf, 181 La. 148, 59 Sou. 102. Although this lat- 
ter decision goes no further than to hold that the wife 
has no legal mortgage to secure such a debt, it puts it on 
the ground that the property is not paraphernal. But this 
debt is certainly property, and being property, it is neces- 
sarily paraphernal property, because it can be no other 
kind. 

(4) The custody of children is a matter in which the 
State has an interest, as in other matters in which a writ 
of habeas corpus may be sued out. Therefore this article 
does not prohibit such an action on the part of the wife, 
for the custody of her children. Lasserre, 105 La. 747. 

(5) The authorization required by this article is for 
the husband's benefit, and is designed to protect him from 
unadvised and vexatious family suits. Therefore, no one 
except the husband can urge the want of authorization. 
Jumonville, 27 A. 461 ; Spivey, 81 A. 658. 



Wife vs. Other Than Husband. 

Art. 106. A married woman, whether she be of age 
or a minor, cannot appear in court against any one with- 
out the authorization of her husband, although she may 
be a public merchant, carrying on her trade separate from 
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him, unless she has obtained a separation from bed and 
board by virtue of a judgment duly executed, or has been 
regularly divorced, 

R. C. C. 121, 128, 1316, 1664. 

(1) The usual and simplest method is to make the 
husband a co-petitioner and co-plaintiff for the purpose 
of assisting and authorizing his wife. Payne, 26 .A. 202 ; 
Lewis, 109 La. 1036; Evans, 24 A. 248; Jones, Man. Un- 
rep. 65. 

The mere statement by the wife in her petition, that 
she is joined aiid assisted by the husband, amounts to 
nothing without proof of the authorization. Hayes, 61 A. 
460; Lewis, 109 A. 1035; Sommers, 26 A. 193; Hatcher, 
23 A. 136; Pomeroy, -21 A. 676. 

(2) The authorization may be supplied at any time 
before trial on the merits. C. P. 320, 321 ; McDonald, 26 
A. 690. 

And the appearance of the hui^band through an attor- 
ney for this purpose will suffice. Howard, 10 A. 504, 605. 

Or the husband's written consent filed. Salvant, 24 A. 
316. 

Or any proof of the fact will suffice. Pomeroy, 21 A. 
576. As, where injunction is the object of suit and the 
injunction bond is signed by husband. Lewis, 26 A. 708. 
Attending the trial and participation therein. Fairex, 37 
A. 823. 

Where plaintiff married after bringing suit. Flynn, 21 
A. 168. 

(3) If the wife's petition states that she is authorized 
by her husband, and it is not excepted to or denied before 
judgment, it cannot afterwards be raised that wife was 
not authorized. Durham, 30 A. 1266, 1257; Taylor, 21 A. 
666. 

(4) The wife cannot take an appeal without authori- 
zation. Gibson, 35 A. 1201; Bray, 2 A. 879; Allen, 7 A. 
650; Gorman, 1 R. 230; Gorman, 1 R. 468; Jurey, Man- 
ning, 62. 

But where the wife has been duly authorized to bring 
and prosecute the suit, no further authorization for ap- 
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peal is necessary. DeBlanc, 26 A. 541. His joining her 
in the petition for appeal is sufficient Boutte, 30 A. 177. 
Or his signing of her appeal bond sufficiently shows his 
authorization. Fairex, 37 A. 823 ; overruling Stokes, 22 
A. 204. And see Lemeunier, 37 A. 133; Bamabe, 16 A. 
84; Hill, 10 A. 554. 

(5) If the husband refuses his authorization, the Court 
may authorize her. R. C. C. 124. Likewise, if the husband 
is absent or under interdiction. R. C. C. 132. 

Except in these cases the Judge cannot authorize her. 
Saunders, 38 A. 367, 369. 

But where the authorization of the Court appears, with 
out any showing that husband had refused, or was absent 
or disabled, it will be presumed that the authorization by 
the Court was proper. Jemison, 24 A. 172; Williams, 52 
A. 1442. And the Court may authorize her at any time be- 
fore trial. Cartright, 125 La. 700, 702. The trial judge 
is the one to authorize. Blake, 29 A. 245, 252. 

When Husband May Sue for Wife. 

Art. 107. Husbands have under their control the 
personal and possessory actions to which their wives are 
entitled, though they be themselves minors; therefore 
they can proceed judicially, and in their own name, in 
whatever relates to the preservation of the dotal prop- 
erty whidi their wives have brought to them by marriage, 
as well as to the recovering of the debts due them, these 
being under their administration. 

But actions relating to the ownership of the dotal or 
paraphernal property of the wife, or of same real right 
belonging to her, must be brought by the wife, duly au- 
thorized by her husband, or by the judge if he fails to do it. 

(1) Where the husband sues to protect his wife's in- 
texest, his allegations must show such to be the case. 
Vigourie, 121 La. 107. 

(2) Act 68 of 1902, p. 95, amending C. G. 2402, pro- 
vides that damages resulting from personal injuries to the 
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wife shall be recoverable by her alone. It has therefore 
since been held titiat such suits should be brought solely by 
the wife duly authorized ; but it has also been held that» 
where the suit is improperly brought in the husband's 
name or in the name of both, and the wife's acquiescence 
is shown in any way, the suit will not be dismissed, but 
the judgment rendered in plaintiff's favor will be declared 
to be the separate property of the wife. Martin, 116 La. 
496, 40 Sou. 849; Harkness, 110 La. 822, 34 Sou. 791. 

But prior to the act of 1902, such actions were properly 
brought by the husband, although it did not destroy the 
action to join the wife. Martin, 116 La. 498, and cases 
there cited. 

The Shields case, 132 La. 774, 776, announces a doctrine 
to which we cannot yield assent. It holds that in suits 
under this act, the wife does not need the authorization of 
her husband. This is put upon the ground that the act 
provides that the damages are ''recoverable by herself 
alone." Surely, these words mean no more, can have no 
other office than to stress the fact that such damages are 
the separate property of the wife, and not community. 
They do not change the law regarding the manner of 
bringing suit by the wife. The doctrine in this resi>ect is, 
to our mind, correctly laid down in the Martin & Hark- 
ness cases, supra. 

(3) It is somewhat out of place, under this article, to • 
remind the student that the wife has no control over com- 
munity property ; that the husband is its head and master, 
and all actions relating thereto must be brought by him. 

This article refers only to actions regarding the sepa- 
rate property of the wife, whether dotal or paraphernal. 

In Holmes, 9 La. 350, 351, the natural interpretation is 
given to this article. BuUard, J., there holds that all per- 
sonal and possessory actions of the wife must be brought 
by the husband in his name, while real actions to deter- 
mine ownership must be brought by the wife, duly author- 
ized. Pecquet, 17 A. 204 ; Barus, 23 A. 296. 

In Cowand, 9 A. 12, the French text of this article is 
consulted. The clause ''these being under their admin- 
istration," appeared in the French text, ''qui tombent sous 
leur administration,'^ and it is there held that the busband 
can bring the personal and possessory actions of the wife 
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only when he has the adminiistratian of her estate. In this 
Cowand case the wife, authorized by the judge, brought a 
personal action for debt, and she was non-suited because 
she had not alleged or shown that she had the administra- 
tion. In Morton, 26 A. 693, it was held that the fact that 
the husband brought the suit sufficiently showed that he 
was administering. 

(4) This article simply permits the husband to sue in 
his own name in proper cases. He may still authorize his 
wife to sue if he wishes, and the suit will stand, because 
his authorization concludes him. Lapice, 21 A. 226, 228 ; 
Evans, 24 A. 249. 

And in a doubtful case it is safe to make both spouses 
plaintiffs, as defendant is without interest to urge that 
the claim belongs to either in particular. Lewis, 109 La. 
1030, 1036. 



Minors, Interdicts, and Absentees. 

Art. 108. Minors, persons interdicted or absent, 
eannot sue, except through the intervention or with the 
assistance of their tutors or curators. 

(1) Fathers and mothers may, as long as their chil- 
dren are under their authority, appear for them in any 
civil suit R.C.C.235. 

And where the father is absent, has disappeared, or 
abandoned the matrimonial domicile, the mother may sue 
for the minor. R. C. C. 81; Williams, 52 A. 1417, 1418, 
1442. 

(2) After the death of either spouse, the father or 
mother surviving must be appointed tutor or tutrix by the 
Court, and must qualify as such. C. P. 949, 960; Fisk, 
2 A. 71, 76. 

But it seems that even before such appointment, the 
surviving parent may sue for the minor child. He cannot 
receive property or money belonging to the minor, but can 
sue to liquidate claims, preserve property, have mon^ 
brought into court and invested. Fisk, 2 A. 71, 77 ; Var- 
nado, 113 La. 72, 78. 
. And after bringing suit as surviving father or mother, 
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for the use and benefit of minor child, the parent may 
qualify as tutor, and have himself made party to the suit, 
or substituted as plaintiff in that capacity, and judgment 
afterwards rendered in his favor as tutor will be valid. 
Delisle, 105 La. 77, 79;'Creagh, 128 La. 306, 313. 

(3) The under-tutor sues for the minor, when the 
minor's interest is in opposition to thaf of his tutor, and 
only in that case. R. C. C. 276; Netter, 26 A. 458, 460; 
Ashby, 41 A. 139, 142; Fortier, 31 A. 50, 51; McEnery, 
23 A. 617. 

(4) No person, however near of kin, can sue for the 
minor, except the parent or parents, tutor or under-tutor, 
as in notes 1, 2 and 3 above, and in 5 and 6 post. 

When the object is to remove the tutor for cause, the 
under-tutor must notify the judge of the necessity, and 
the judge must direct the action. When the object is to 
remove the under-tutor for cause, any person may acquaint 
the judge with the necessity, and the judge must appoint 
a curator ad hoc to commence the action. C. P. 1015, 
1016; Conery, 110 La. 996, and cases there cited. But, 
tutor may also sue to remove under-tutor for cause. Era- 
ser, 29 A. 634, 635. 

(5) When minor has no tutor, and emergency requires 
immediate action, a tutor ad hoc will be appointed and 
qualified to act until tutor can be appointed and qualified. 
Fortier, 31 A. 50, 51. And it matters not if an additional 
name as ''special curator'' be given him in the appoint- 
ment. Keenan, 34 A. 885 ; Petrie, 3 A. 562. 

(6) A foreign guardian can sue here for minor resid- 
ing anywhere in the United States. R. C. C. 363 ; James, 
41 A. 1103. 



How Tutors and Curators Sue. 

Art. 109. Tutors act themselves, in all judicial pro- 
ceedings, in the name of their minors, and in all suits 
which may be brought for them, without making thenr 
parties to said suits. 

The curators of persons, interdicted or absent, act ju- 
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dicially in the name of those they represent, in the same 
manner as tutors of minors. 

(1) Tutor represents minor completely, and judgment 
completely binds the minor. Martel, 16 A. 698 ; Heroman, 
34 A. 805, 813; Barrow, 38 A. 645, 650; Begue, 112 La. 
1048; McWilliams, 15 A. 88. 



Minor Husband. 

Art. 110. The minor husband emancipated by mar- 
riage can bring suit without the assistance of any curator. 

(1) Therefore, parents have no standing in court to 
sue even for the nullity of the marriage of a minor son 
emancipated by marriage. Until the marriage is annulled 
the status stands, and the son nmst sue in his own name. 
Otherwise, if the marriage were absolutely null. Delpit, 
61 A. 923, 926. 



Curators of Vacant Succdssions and Absent 
Heirs. 

Art. 111. The curators of vacant successions, or of 
absent heirs, may bring all kinds of actions relating to 
their administration in their own name and in their 
quality, without being obliged to mention the name of the 
heirs they represent, because it is often uncertain 
whether such heirs exist, and their names are generally 
unknown. 

(1) Therefore, a judicial partition will not be an- 
nulled because the heir supposed to be absent was dead 
at the time of the proceedings, and his former interest 
was represented by a curator. Tell, 122 La. 1040, 1045. 

(2) Such curators have full powers to sue for, recover 
and receive. Johnston, 1 A. 75, 77; Dolhonde, 32 A. 251, 
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How Corporations Proceed. 

Art. 112. Bodies corporate and chartered institu- 
tions act judicially through their proper representatives 
under the name or title given to them in the act of incor- 
poration. 

(1) This article discussed and construed. Terminal 
Co., 113 La. 736 et seq. The proper method is to make the 
petition that of the corporation itself without namin^r the 
president or any other officer. Prior cases are reviewed, 
and Lacaze & Reine, 46 A. 239 is overruled, p. 738. To 
the same effect, Act 267, 1914, Sec. 7 (c) , p. 525. 

(2) Where it is alleged that the corporation appears 
and sues through its president, the authority of the presi- 
dent will have to be proved. Jeannerette, 123 La. 162, 
citing Hoffpauir, 38 A. 704. 

Where the suit is brought in the name of the corpora- 
tion alone, it suffices to prove that it was brought by au- 
thority of the board of directors. Jeannerette, 123 La. 
162, citing Insurance, 33 A. 946. We opine, however, that 
where the authority is not specially denied or put at issue, 
it need not be proved. 

The foregoing portion of this note was written before 
the promulgation of Act 267 of 1914. Section 16 of said 
act, p. 527, sets at rest the questions discussed in this 
note. This section is so important, and applicable in this 
connection that we here print it in full. 

Section 16. Be it further enacted, etc., That the 
president, vice-president or manager of any corpora- 
tion organized under the laws of Louisiana, or of a 
foreign corporation, doing business in this State, shall 
have power in the name and in behalf of the corpora- ' 
tion to authorize the institution of any suit and other 
legal proceedings, and no exception of want of au- 
thority shall lie on the part of any defendant They 
shall have authority to direct the issuance of con- 
servatory writs; the bonding of property in costodia 
legis, without other general or special power from 
the board of directors of such corporation. Such per- 
son, or persons, are also authorized by and on behalf 
of said corporation to execute in its name any bond, 
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or bondSy in connection with any legal proceedings 
where it is a party plaintiff, defendant, intervener, 
third opponent or otherwise interested, and to make 
any affidavit required by law or the rules of the court ; 
and such acts by the person, or persons, designated in 
this section, shall have the same force and effect 
as the act of the corporation itself and be binding 
upon it; provided, however, that the authority and 
powers herein conferred upon said officers may be 
modified, limited or denied to them by the charter or 
by-laws of the corporation or by resolution of the 
board of directors. Such by-laws or resolution to 
effect the purpose must, however, be placed of record 
at the domicile of the corporation in the office where 
the charter is recorded. 

It wiU therefore be observed that the person who brings 
the suit must bring it in the name of the corporation, and 
he need not use his own name at all ; and where the suit is 
brought by the president, vice-president or manager, the 
authority to bring it cannot be questioned by any defend- 
ant, unless denial or limitation of such authority has been 
placed of record by the corporation. 

(3) A suit for the corporation cannot be brought in 
the name of all stockholders together, and this is true even 
where a single person owns all the stock. Mioton, 132 La. 
730, 736; see Levert, 135 La. 930, 932. 

(4) An association of persons, unless organized as a 
corporation in strict accordance with law, cannot sue as 
such, but the members must sue as individuals. Working- 
men's, 29 A. 369; Vredenberg, 33 A. 636; Workingmen's, 
33 A. 963. But it will be permitted to amend its petition 
so as to make it that of the individuals. Congregation, 34 
A. 633. See also Glen, 36 A. 876 ; Hincks, 37 A. 486 ; Wil- 
liams, 47 A. 1076, 1081; Sentell, 48 A. 1215, 20 A. 732. 

But one who has contracted with an association or com- 
pany as a corporation, is estopped to deny the corporate 
existence when sued upon his contract Latiolais, 33 A. 
1444, 1449; American, 46 A. 1118, 1123; Blanc, 114 La. 
739, 741. 

(5) After dissolution, in any manner whatever, a cor- 
poration cannot, of course, maintain any appearance what- 
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ever in court, in its own name; but its liquidators may- 
appear as such, and they are not required to give their 
own names. President, 35 A. 427. But it has been held 
that the liquidator may use the name of the corporation 
in suing. Bank, 6 A. 542. But see Bank, 19 A. 1. 

Right of Action Passes to Heirs. 

Art. 113. As the right of action may be trans- 
mitted, it passes to the heirs ; therefore the heirs of the 
deceased may sue the debtor of the succession in the same 
manner as the deceased himself could have done. 

But, actions being divisible, if there be several heirs, 
each may sue for his separate share in the same manner 
as each is only bound, pro rata^ of his share for the debts 
of the succession. 

C. P. Arts. 22, 23, 24, 21. 

R. C. C. Arts. 945, 871, 872, 874, 884. 

(1) One heir may sue a stranger for his share of suc- 
cession property, without making his co-heirs parties. Le 
Bleu, 46 A. 1465, 16 Sou. 501. 

^ (2) This article makes no exception to the heritability 

of actions. It serves but to intensify the writer's belief, 
that, prior to the amendments to Art. 2315 (2294) of the 
Civil Code, all actions were heritable, whether personal or 
not, whether ex contractu or ex delicto. 

See note to Art. 23 ; note 4 to Art. 25 ; note 1 to Art. 22 ; 
note 3 to Art. 21. 



CHAPTER VI. 

Against Whom Actions May Be Brought. 
Against Minor Husbands. 

Art. 114. Civil actions may be brought against mi- 
nor husbands emancipated by marriage. 
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Against Other Minors, and Against Interdicts. 

Art. 115. Actions against interdicted persons or 
minors, must be brought directly against the tutor of the 
minor or the curator of the interdicted person. 

(1) A judgment against an unrepresented minor is an 
absolute nullity, and such nullity can be asserted collat- 
erally. Johnson, 124 La. 146, and cases cited. 

But judgment against tutor is binding on minor unless 
fraudulent. See Note to Art. 109. 

(2) Until confirmation and oath as tutrix, the mother 
cannot represent minor whose father is dead. Petrie, 3 A. 
562, 563. But see Note 2 to Art. 108. 

(3) An action cannot be brought against a tutor who 
has left the State permanently, and acquired domicile 
elsewhere. Cass, 42 A. 381, 383. 

(4) See Note (1) to Art. 117. 

Against Unrepresented Minor or Absentee. 

Art. 116. If the minor against whom one intends to ^^^ 
institute a suit has no tutor, the plaintiff must demand ^f^ 
that a curator ad hoc be named to defend the suit. The if/g 
same course must be pursued if the person intended to be /^-^p^ 
sued be absent and not represented in the State, or^ in 
partition or expropriation suitSy if it be made to appear 
by affidavit that the residence of the defendant is wn- 
known to plaintiff. 

(1) Italicized part added by Act 190 of 1904, p. 424. 

(2) C. P. 964, as amended by Act 308 of 1910, p. 525 ; 
C. P. 737; R. C. C. 56, 145, 313, 222; C. P. 195. 

(3) Divorce or separation proceedings against absent 
party. Act 296, 1910, p. 499. See note 17, C, infra. 

(4) The mother may be appointed and act as turix 
ad hoc where she has never qualified as tutrix. Chevalley, 
115 La. 408, 39 Sou. 113. And the father. Theus, 51 
A. 1655. 
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(6) It matters not that the person appointed to rep- 
resent the minor or absentee is styled ''special curator'' 
instead of curator ad hoc. Sallier, 108 La. 378, 3SD; Ca- 
vas, 44 A. 683, 689; Keenan, 34 A. 885. Or ''attorney 
ad hoc." Bienvenu, 33 A. 209, 211 ; Jacobs, 134 La. 393. 

(6) Where plaintiff dies after having* obtained a jud^r- 
ment against defendant, defendant may have a curator 
ad hoc appointed to the minor heirs of plaintiff for the 
purpose of prosecuting appeal. Theus, 49 A. 1650, 1657. 

(7) An attorn^ appointed to represent absent heirs 
can represent absentees only in the cases specially pro- 
vided by law. In partition and like suits against absent 
heirs, this article must be followed. Gibbs, 47 A. 766, 
17 Sou. 291. 

(8) Definition of absentee. R. C. C. 3556, No. 3; 
Bartlett, 31 A. 540; Samory, 19 A. 333; Lasere, 21 A. 
205, 207; Dixey, 23 A. 426; Morris, 30 A. 878; State, 16 
A, 390; Dreville, 18 A. 695; Tell, 122 La. 1044; Gouner, 
123 La. 964; Savant, 136 La. 248, 251; Whitney, 136 
La. 233. 

(9) A plaintiff is not supposed to know the extent of 
authority which an agent of an absentee possesses. There- 
fore, appointment of curator ad hoc is regular, and the 
agent can come forward at any time, show his authority, 
and substitute the curator. Taylor, 18 A. 656. 

(10) The appointment of curator ad hoc can be val- 
idly made only by the court which has jurisdiction of the 
suit. Bussy, 30 A. 25; Cavaroc, 28 A. 587; Harrod, 10 
M. 16. 

(11) The same person may represent several heirs, 
present or absent, in partition procedeings. There is no 
conflict of interest Fly, 37 A. 667, 671. But see Craw- 
ford, 46 A. 1264. 

DvUes. 

(12) A curator ad hoc cannot waive or abandon any 
right whatever of his ward ; and if he does so, or fails to 
object, the omission may be noticed and corrected, for 
the first time, on appeal. Hyde, 10 R. 387 ; Herman, 11 
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A. 71; Kraeutler, 12 R. 461; Clacor, 5 A. 499; Story, 14 
A. 76; Carpenter, 12 R. 64D; Bienvenu, 33 A. 209. 

Citatum. 

(13) Therefore, he cannot waive citation or service 
of petition. Hill, 6 R. 142; Roubieu, 23 A. 214; Ticknor, 
28 A. 258; Cormier, 33 A. 1161, 1170; Vick, 47 A. 45; 
Jacobs, 134 La. 389. 

But it has been held that he may validly acknowledge 
in writinsr that petition and citation have been served 
on him, and that such acknowledgment wiU be binding. 
Bartlett, 31 A. 540; Millaudon, 2 A. 916; Fly, 37 A. 667, 
671. 

Some decisions go so far as to hold that service of cita- 
tion and petition upon the curator ad hoc is the founda- 
tion of his right to act in that capacity; and until such 
service no act of his is valid. Hill, 6 R. 142; Carpenter, 
12 R. 540. And the citation must be addressed to him 
in his official character. Galoche, 18 A. 481 ; McDonald, 
18 A. 405. But where he is appointed to represent ab- 
sent heir of party who died pendente lite, citation to him 
eo nomine not required. Zuberbier, 34 A. 1048. 

Where curator waives citation, judgment absolutely 
null. Jacobs, 134 La. 389, 64 Sou. 150. 

Oath of Office. 

(14) It seems well settled that a curator ad hoc ap- 
pointed under this article need not take oath. Woolver- 
ton, 52 A. 1152, and cases there cited. 

Fee. 

(15) The fee of the curator appointed under this arti- 
cle is fixed contradictorily by the Court State, 30 A. 
1027; Bowie, 33 A. 345. 

Liability for Acta. 

(16) The minor or absentee cannot be held liable for 
the illegal acts of the curator ad hoc. Nor can the cura- 
tor be, if he acted conscientiously. Cobb, 30 A. 1228. 

Limitation of This Article as to Absentees. 

(17) It must ibe carefully borne in mind that an ab- 
sent defendant cannot be personally subjected to the juris- 
diction of the Court by any such substituted process as is 
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provided for in this article. This has never been doubted 
since the leading case of Pennoyer vs. Neff , 95 U. S. 714, 
24 L. Ed. 565. Therefore, a purely personal action (C. 
P. 3, 26 et seq.) cannot be maintained against an ab- 
sentee upon the substituted service provided by this arti- 
cle, and any personal judgment rendered thereon will be 
null and void. Of course, a legal service may be made 
upon the defendant, where possible, within the State (C. 
P., Art. 165, No. 5) ; or the defendant may voluntarily 
appear, and thus submit himself to the jurisdiction of 
the Ck>urt (Andrews, 125 La. 217; Gates, 46 A. 297) ; but, 
except in such cases, it may be said that our courts have 
no jurisdiction against absentees, in personam. 

So far as absentees are concerned, this article has ap- 
plication only where the suit is in rem (ad rem) or in re; 
that is to say, is against or concerning some property or 
status within the State or over which the courts of the 
State have jurisdiction. The proceeding, therefore, 
strictly speaking, is not against the absentee, but against 
or concerning the property or status; and the curator 
ad hoc does not represent the person of the absentee, but 
is appointed to see that the interests of the absentee are 
protected. 

The subject is a large one, and a full discussion can- 
not be attempted here. See the notes to Pennoyer vs. 
Neff, in 24 Law. Ed. 

All we can do is to cite the decisions of our own courts 
in which proceedings (nominally) against absentees rep- 
resented by curators ad hoc have been upheld, and to 
classify these decisions so as to furnish a ready guide to 
the practitioner. 

Cases in Whicli Our CourU May Enteftain Suite AflFect- 
ing the Property or Status of an Absentee Repr^ 
sented by a Curator ad Hoc. 

Real Estate. 

(A) In real actions (C. P. 4, 41 et seq.). Broadly 
speaking, when the subject-matter is real estate within 
the jurisdiction of the Court. 

(a) To rescind the sale thereof. Adler, 126 La. 
472, 52 Sou. €68; Bobbins, 43 A. 489, 495; McKen- 
zie, 38 A. 764. 
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(b) In the partition thereof. Tell, 122 La. 1040, 
48 Sou. 448; Woolverton, 52 A. 1147; Crawford, 46 
A. 1261, 16 Sou. 693; Gibbs, 47 A. 768; Hansell, 44 
A. 548, 10 Sou. 941; Buddecke, 31 A. 572, 574; Mor- 
ris, 30 A. 879; Vick, 47 A. 43; Sauton, 45 A. 919, 13 
Sou. 203; Gates, 46 A. 297; Jacobs, 134 La. 391. 

(c) To enjoin the seizure and sale thereof by ab- 
sentee. Phillips, 52 A. 442. 

(d) In petitory action. Byrne, 51 A. 556. 

(e) To quiet the title thereto. Bartels, 48 A. 
783, 786; Clayton, 128 La. 103, 54 Sou. 486. 

(f ) For declaration of simulation. Wunstell, 39 
A. 312, 1 Sou. 893. 

(g) For specific performance of agreement re- 
specting. Mason, 43 A. 397, 8 Sou. 930. 

(h) To deteormine validity of, or • interest in, 
incumbrance thereon. Pasley, 38 A. 475; Duruty, 42 
A. 357, 7 Sou. 555. To set aside pledge of mortgage 
notes. M^er, 110 La. 132, 141 ; Tudor, 6 A. 27. 

(i) In hypothecary action. Randolph, 21 A. 486; 
Samory, 19 A. 333. But the judgment will be lim- 
ited to the property mortgaged, and no personal judg- 
ment can be rendered. Thayer, 2 A. 1010 ; George, 
3 A. 652; Bartlett, 31 A. 540. Privilege. O'Hara, 
29 A. 818. 

In executoiy process, an attorney must be ap- 
pointed. C. P. 737 ; Dixie, 23 A. 426, 427 ; Lasere, 21 
A. 206; Hall, 21 A. 692; Buck, 109 La. 776, 33 Sou. 
767; Huber, 111 La. 758; Rogers, 124 La. 95. 

(j) To annul judgment recognizing title thereto. 
Ferguson, 6 A. 218. 

Judgments. 

(B) Where the suit is concerning the validity of, in- 
terest in, or enforcemrat of, any judgment of the Court 
in qua. Young, 42 A. 362, 7 Sou. 557 ; Fly, 37 A. 670. 

Or the revival of any such judgment. Bertron, 43 A. 
1171, 1177. 

Enforcement of twelve months' bond. Cobb, 30 A. 
1229. 
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Marriage Status. 

(C) In suits concerning the marriage status, where 
the proper requisites obtain. 

It is believejd by the writer that Act 296 of 1910 (see 
note 3, ante) adds nothing whatever to the law as it stood 
prior thereto, and might as well be stricken from the 
statute-book. It has been once cited by the Supreme 
Court, Wheeler, 134 La. 75, and was there cited only to 
get around a prior erroneous ruling of the Court in Whit- 
ney, 129 La. 572, that the petition alleging absence must 
be sworn to. No law had required such proof, and the 
Whitney case was in this respect simply judicial legisla- 
tion, as will plainly appear from the authorities cited in 
the Wheeler case, p. 76. Therefore, the act of 1910 has 
not even this slim excuse for existence. 

More information on the subject of the validity and 
effect of divorces obtained against absentees can, we be- 
lieve, be obtained by reading the case of Haddock vs. 
Haddock, 201 U. S. 562, 5 A. & E. Ann. Cas. 1, and the 
note thereto, 5 Ann. Cas. 26, than from any -other source. 
Justice White makes it plain that every State has such 
control over the marriage status of its citizens that a 
divorce obtained against an absentee by any kind of sub- 
stituted service in accordance with State law may be 
given full effect within the State without violating the 
due process clause of the Federal Constitution. 

However, unless one or more of certain requisites ob- 
tain, a divorce thus obtained is* not one which another 
State is compelled to recognize as valid under the f uU 
faith and credit clause of the United States Constitution. 
In the following classification we attempt to follow the 
Haddock case and cite the Louisiana authorities sustain- 
ing the proposition. 

(a) Instances where judgment of divorce or sepa- 
ration obtained upon substituted service must be rec- 
ognized throughout the United States. 

(I) Where both husband and wife are domi- 
ciled in Louisiana and one of the parties leaves the 
State. Haddock, 5 Ann. Cas. 4, Fifth; Wheeler, 
134 La. 63, 63 Sou. 624; Larquie, 40 A. 457, 4 
Sou. 335; Lachand, 10 A. 156. 
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(II) Where the parties were married in Louisi- 
ana and one of them leaves th£_ State. Butler, 46 
A* 279, 12 Sou. 366, 19 L. R. A. 814; Baker, 114 
La. 727, 88 Sou. 632; Wilcox, 115 La. 48, 38 Sou. 
890. 

(b) Instances where courts of this State mi^rht 
grant divorce against non-resident, which would be 
valid in Louisiana (under the Haddock case), but not 
entitled to recognition in other States. 

(I) Where the plaintiff is a citizen of Louisi- 
ana, the other party having never been a resident, 
and the marriage domicile having never been here. 

Our Coiirts have never been liberal in granting 
divorces. It may be said our decisions have never 
extended the right to a divorce on substituted 
service, beyond the instances above given, where 
the divorce would be valid in every State. Al- 
though the mere fact that a party is a citizen of this 
State, gives this State, under the Haddock case, the 
right to control his marriage status within her bor- 
ders, this right has never been recognized, except 
where the above stated requisites obtain, which 
make the divorce valid everywhere. 

Thus, in MuUer, 13 A. 1, it was held that where 
marriage took place in New York, and wife had 
always lived there, the husband who had acquired 
a residence here could not maintain the action here 
on the ground of abandonment. And the same was 
held in Heath, 42 A. 437, 7 Sou. 530; and in Nicho- 
las, 52 A. 1493, 1495. And see Champon, 40 A. 
28, 3 Sou. 397. And so under Art. 142 of the R. 
C. C, Connella, 114 La. 950, 38 Sou. 690. 

But while slow to grant a divorce where only the 
plaintiff has been domiciled in Louisiana, our Court 
has accorded validily to judgments rendered under 
like circumstances in other States. Benton, 106 
La. 494; and in the absence of evidence, the judg- 
ment of a sister State will be presumed valid. Bar- 
ringer, 127 La. 680, 684. See Smith, 43 A. 1140, 
10 Sou. 248. 

From these decisions it will appear that actual 
and bona fide residence of at least one of the par- 
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ties in a State is absolutely necessary to give the 
courts of that State any jurisdiction whatever over 
the marriage status. As we have seen, our Courts 
have been averse to taking jurisdiction where only 
one of the parties has been domiciled here. Now, 
whether the Act 296 of 1910 will be so construed 
by our courts as to cause them to take jurisdiction 
in such cases, where other States will not be bound 
to recognize the decree, remains to be seen. The 
writer has already expressed his opinion of this act 
in the first paragraph of this note C, and adheres to 
that opinion. 

(c) Instances where a divorce or separation 
granted on substituted service, can have no validity 
in Louisiana or elsewhere. 

(I) Where defendant is not an absentee, and 
such fact might have been known on sufficient in- 
quiry. Whitney, 129 La. 572, 576. Or was known. 
Efanore, 121 La. 277, 46 Sou. 310. 

(II) Where there is neither allegation nor 
proof that either party is domiciled here. Blake, 
111 La. 1096, 36 Sou. 203. 

Sttccessdans. 

(D) In settlement of succession, absent heir may be 
represented by curator ad hoc. Fly, 37 A. 667, 669. 

Anmdment of Contract 

(E) Where suit is brought by a party to a contract to 
annul the same, against a resident party, any necessary 
party to the suit who is an absentee, may be brought in 
through a curator ad hoc West, 115 La. 219. See note 
(J) following Art. 165. 

Joint Obligors. 

(F) It has been twice held that when one of two or 
more joint obligors is an absentee, he may be sued with 
his co-obligors, and brought into court through a curator 
ad hoc. Jelks, 5 A. 674 ; Hyde, 22 A. 383. This was held 
on the ground that, under the law at that time, all joint 
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obligees had to be sued together, and that the absentee 
subjected himself to this eventuality when he signed the 
obligation. 

Now, however, under Act 103 of 1870 (Acts, 1871, p. 
18), joint obligors may be sued separately; therefore the 
reason no longer holds. See West, 116 La. 220, 221. 

Administrator. 

(G) An Adminiatratar who leaves the State may be 
sued in the court which appointed him for account; and 
condemned personally. McGehee, 41 A. 667^ 661. 

Attachment. 

(H) Parties having a personal claim against absentee 
may attach property found in the jurisdiction of the court, 
and the judgment wiU be in rem, — against the property 
attached and only against such property. Broughton, 2 
A. 569, 571 ; Page, 6 A. 549 ; McCall, 11 A. 209. 

And such a judgment cannot become a judicial mort- 
gage. Berber, 89 A. 1112, 3 Sou. 269. 

The Court issuing the attachment may subsequently, in 
the same suit, attach other property of the absentee, situ- 
ated in other jurisdictions witUn the State. Kahn, 36 A. 
1089. 

Sequestration. 

(I) And so parties having a privilege on movable 
property situated in this State belonging to an absentee 
may sequester the property and proceed in rem to have 
privilege recognized and enforced. McDonald, 13 A. 406; 
Adler, 36 A. 170, 172. In Levy, 115 La. 204, 38 Sou. 866, 
it was strenuously contended that, where only enforce- 
ment of the lien and privilege on movables in the juris- 
diction of the court was asked for, it made no difference 
that the property had not been seized; that the proceed- 
ing was only in rem. But the Court held that actual 
seizure was necessary in order to vest the Ck)urt with 
jurisdiction. 

Property Held in Pledge. 

(J) Plaintiff holding property of an absentee in 
pledge man proceed to enforce his contract of pledge 
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through appointment of curator ad hoc. Dwight, 18 A. 
209. 

(X) We subjoin here the cases holding that no per- 
sonal judgment can be rendered against an absentee, rep- 
resented only by a curator ad hoc. It should be a source 
of pride to Louisianians that the doctrine of Pennoyer vs. 
Neff , ante, was settled law in Louisiana long before that 
decision, as may be seen from reading the following cases 

Dupuy, 2 A. 562; Peterson, 3 A. 101; Favrot, 4 A. 684 
Tudor, 6 A. 27 ; Prindle, 9 A. 34 ; Stevens, 9 A. 239 ; Hed 
rick, 10 A. 208; Walker, 13 A. 505; Marshall, 13 A. 619 
Pagett, 15 A. 451, 452; Watson, 15 A. 709; FeU, 17 A. 
237; Bogay, 25 A. 305; Laughlin, 35 A. 1184; Bank, 40 
A. 798; Hobson, 44 A. 383, 386, 10 Sou. 762. 

Not even for aUmony in divorce case over which court 
has jurisdiction. Baker, 114 La. 727, 735. 

Nor even where plaintiff has privilege on personal prop- 
erty in jurisdiction of the court. Levy, 115 La. 204, 209, 
et seq. 

Nor even where the absentee is a party to a contract 
sought to be annulled hy a third party, and the other par-* 
ties to the contract are subject to the jurisdiction of the 
Court. West, 115 La. 214, 38 Sou. 969. 

Nor even where the absentee is sought to be called in 
warranty. Bracy, 36 A. 796, 797; Cassidy, 40 A. 834; 
West, 115 La. 220; Andrews, 122 La. 464, 47 Sou. 771; 
Andrews, 125 La. 217, 51 Sou. 122. 

Our research has revealed only two Louisiana cases, 
which, when well digested, are in conflict with Pennoyer 
vs. Neff. These two are Field, 19 A. 36, and Penn, 28 A. 
576. Let these two be forgotten. 

Appointment Jurisdictional. 

(18) The appointment of a curator ad hoc, in a proper 
case, is necessary to the jurisdiction of the court, and must 
be done on pain of nullity. Gates, 46 A. 286, 297. 

And where one has been appointed in a proper case, 
judgment is res adjudicata against absentee. Clajrton, 
128 La. 103, 54 Sou. 486. 

And where defendant is present or represented in the 
State to the knowledge of plaintiff, judgment wiU be de- 
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dared null. Elmore, 121 La. 277, 46 Sou. 810; Huber, 111 
La. 748, 36 Sou. 889 ; Savant, 1S6 La. 248, 261. Only tem-^ 
porarily absent. Whitney, 136 La. 233. 

Appciintmenei by Clerk. 

(19) The Clerk can appoint curator ad hoc, only in 
absence from parish, or recusation, of judge. Act 48, 
1882, p. 54, Sec. 4. And affidavit of absence or recusation 
must be annexed to petition, else Clerk's appointment 
void. Act 43, 1882, Sec. 6; Gates, 46 A .298. 

(20) Presence at the trial of a non-resident, or testi- 
fying in the case, is not an appearance or submission to 
the jurisdiction of the Court. This cannot take the place 
of citation, and gives the Court no personal jurisdiction 
over him. Andrews, 125 La. 217, 51 Sou. 122. • 

ReconventioruU Demand vs. Absentee. 

(21) It has happened that a non-resident, coming into 
a court in this State to annul a personal judgment ren- 
dered against him, was sued in reconvention on the orig- 
inal claim and condemned to pay it. Andrews, 125 La. 
217, 51 Sou. 122. This case leaves open the question 
whether or not he could have prevented the judgment in 
reconvention by a course other than the erroneous one 
which he took. p. 227. 

(22) Kindred Legislation. 

(a) In General. Act 23 of 1900, p. 29, attempting 
to confer on our courts jurisdiction over absentees, and 
provide for service on them outside of the State, was 
promptly declared unconstitutional, null and void. Aik- 
mann, 122 La. 265, 47 Sou. 600. 

(b) Concerning Foreign Corporations. 

(bl) In General. Our laws require that a foreign 
corporation doing business in the State shall desig- 
nate an agent on whom process to be served. Const. 
Art. 264 ; Act 267, 1914, Sees. 23, 24, p. 581 ; Act 194, 
1912, p. 382; Act 243, 1912, p. 643. This latter act 
may be rep^ed by the repeal of the act which it 
amends. See Act 267, 1914, p. 667, Sec. 88. 
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Where the foreign corporation has appointed such 
an agent and service is made on the agent, such serv- 
ice, of course, brings the corporation personally with- 
in the jurisdiction of the State court. This is as pro- 
vided in subdivision (a) of Section 26 of Act 267 of 
1914, p. 532 (Prmted Post under Art 198). State 
vs. Timber Co., 106 La. 621. 

It may well be doubted whether service made in 
accordance with subdivision (b) of Sec 26 of Act 
267 of 1914 (Printed Post under Art. 198), would 
give the Court jurisdiction to render a personal judg- 
ment against the foreign corporation. See Southern 
Sawmill, 115 La. 237, 38 Sou. 977 ; Aikmann, 122 La. 
265, 47 Sou. 600. The latter case was not however a 
corporation case, and in the Southern Sawmill case, 
service was not made at an established office. A cor- 
poration, being a fictitious person, can be served only 
through an agent, and it is very probable that service 
on an active agent at an established office in the State, 
would give the Court personal jurisdiction over the 
corporation. The subject is too large a one to permit 
of full discussion in the scope of this work. See Mil- 
waukee, 106 La. 669, and cases cited in opinion; Cur- 
tis, 115 La. 818, and cases cited on pp. 923 to 926. 
See Note 3 to Paragraph 6 of Art 166. 

There is no doubt, however, that the service pro- 
vided for by subdivision (c) of Sec. 26 of Act 267 of 
1914, p. 533 (Printed Post under Art. 198), is not 
such service as will give the Court jurisdiction to ren- 
der a personal judgment against the foreign corpora- 
tion. It is no more than a substituted service, (aou- 
ner, 123 La. 964, 49 Sou. 637; Iddle, 132 La. 476, 61 
Sou. 532. In garnishment, the service must be per- 
sonal on an authorized agent. O'Conner, 129 La. 412, 
56 Sou. 350. 

(b2) Canceming Foreign Insurance CompanieB. 
Our laws provide that foreign insurance companies 
doing business in this State shaU designate the Secre- 
tary of State as their agent for the service of pro- 
cess in suits against them here. Act 106, 1898, Art 
n. Sec. 1 ; Act 266, 1912, Sec. 17, p. 674; Act 248 of 
1912, p. 544. These provisions are not superoeded l^ 
the General Corporation Act, 267 of 1914. Where the 
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foreign company has designated the Secretary of 
State for such purpose, service on him, of course, 
gives the Court personal jurisdiction over defendant. 
But it has been decided that Act 105 of 1898 only pro- 
vided an additional and not an exclusive mode of 
service, and that service upon a resident agent gave 
the Court jurisdiction in personam. Curtis, 115 La, 
918, 923, and cases cited in the opinion. See also Mil* 
waukee, 106 La. 669, and cases cited in the opinion. 

Against Minor, by Tutor. 

Art. 117. When the tutor of a minor has interests 
opposed to those of his v^ard, he cannot sue him except by 
making the undertutor defendant in the cause. 

(1) Where tutor and minor are both parties to a par^ 
tition, minor should be represented by undei^-tutor. Ajruil- 
lard, IS A. 97, 98. And in partitions several minors who 
have conflicting interests, should each be represented by 
a special tutor. Not so where the minors together form 
one root and no partition is asked as among them. Hagan, 
16 A. 394 ; Metcalfe, 81 A. 889, 894. 

Against Married Woman. 

Art. 118. When one intends to sue a married 
woman for a cause of action relative to her own separate 
interest, the suit must be brought both against her and 
her husband- 
Should her husband be absent, the plaintiff must de- 
ndand that she be authorized by the judge before whom 
the suit is brought to defend it alone. 

Nevertheless, if she be divorced or separated from her 
husband^ from bed and board, by a judgment duly exe- 
cuted, she may be sued alone without the authorization of 
her husband or of the judge being required. 

(1) Only one citation necessary, provided it is ad- 
dressed to both. Art. 182. 
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02) If the kusband is under interdiction, plaintiff must 
demand the authorization of the judge. R. C. C. 182. 

(3) (a) Except where husband is absent or inter* 
dieted, both must be made parties and cited. This is true 
in bankruptcy proceedings, for the Federal courts f oUow 
the State courts in this respect. Horton, 130 La. 1008, and 
cases cited. And judgment cannot be rendered against 
her as garnishee, unless husband is cited with her. Dda- 
croix, 23 A. 192 ; Delacroix, 24 A. 141, overruling Henry, 
11 A. 691. 

(b) In other suits. Saunders, 38 A. 367, holding 
Judge's authorization invalid. Reardon, 30 A. 122. 

(c) Making both parties defendant is all the authoriza- 
tion required. Hall, 21 A. 692. And valid judgment is 
obtained against her on confirmation of def aidt against 
both. Drogre, 21 A. 640; Gilmore, 9 A. 197; Stone, 9 R. 
194; Phjpps, 31 A. 88; Hall, 10 A. 412; TiUet, 12 A. 146. 

(d) The husband may be made a party and cited mere- 
ly to authorize his wife to appear and defend the suit. 
Francis, 28 A. 404. And the later decisions hold that 
where this is done, the wife is in court like any other per- 
son, and that default taken and confirmed against her 
alone will be a valid judgment. Francis, 28 A. 404, 407. 
Or, after default against both, she may appear alone and 
answer, and judgment against her will be valid. Zuber- 
bier, 34 A. 1048, 1049. And the same held where wife 
alone filed answer without default having been entered. 
Riley, 27 A. 248. 

(eV But the older decisions are in direct antagonism to 
this view. They hold that the wife can make no appear- 
ance without her husband ; that such an appearance is no 
appearance at all. Adle, 1 A. 260; Lovelace, 3 A. 619; 
Cluimplih, 19 A. 148. This last case seems to hold that 
taking a default would supply the place of authorization. 
White, 20 A. 281. In Rils, 15 A. 182, it was held that no 
default can be entered against the wife before authoriza* 
tion, although her husband seems to have been duly made 
defendant with her. This case stands alone and is certain*- 
ly opposed to the whole weight of autiioriiy, supra. 

(f) The cases, Champlin, 19 A. 148; Washington, 19 
A. 146 ; White, 20 A. 281 ; Rils, 16 A. 182, seem to hold that 

186 



Sum VB. WiFB. 118, 8, fir-5. 

where the husband fails, after citation, to authorize the 
wife, the plaintiff should have the Judfire to authorize her 
before proceeding further. But we submit that there is 
no authority whatever, in a suit under this article, for an 
authorization by the Court, except where the husband is 
absent, or under interdiction, and the later cases, supra, 
may be viewed as entirely overruling this view. 

(g) It seems positive, under the weight of the fore- 
going authority, that all that plaintiff has to do is to see 
that the husband is properly made defendant with the 
wife, and properly cited with her. No difSculty at all is 
presented, if neither party appears, for plaintiff may 
validly take and confirm default as to both: Paragraph 
(c) infra. No diflSculty is presented if the husband ap- 
pears with the wife. Note 4, post. But difficulty presents 
itself when the wife appears alone, for here we have the 
conflict between the decisions cited in paragraph (d) and 
those cited in paragraph (e) infra. There is logic in the 
view that the wife's appearance without her husband's 
authorization is no appearance at all. It would seem then 
that plaintiff should take no notice of such an appearance, 
but should take and confirm default as though there were 
no appearance whatever. The decisions in paragraph (d) 
being the later decisions should be followed, however, and 
there is logic to support them also. We suggest, how- 
ever, that where the wife appears alone and answers, and 
the case is tried on the issue joined by her, it would be 
safe to seasonably take a default against the husband, for 
some of the cases hold that it is the default that supplies 
the authorization : Paragraph (e) , infra. 

(4) Where the husband joins the wife in answer to 
the suit, she is authorized, although he was not cited as 
her husband. Faveron, 14 A. 805; Jordan, 29 A. 749. 
And when sued and cited jointly with her, his appearance 
for any purpose makes his authorization to be implied. 
Lehman, 45 A. 846, 358; Chiasson, 10 La. 570; Woodward, 
11 A. 280, 281. But where they are separate in property, 
the husband has no right to app^r and file answer for 
wife without her consent. Dugat, 2 La. 29 ; Chiasson, 10 
La. 570. 

(5) It seems that where a woman marries after hav- 
ing been legally brought into court, the authorization of 
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the ex post facto husband need not be obtained. Faveron, 
14 A. 805. 

(6) Citation served on a married woman, without any 
citation of the husband, she being sued as a single woman, 
cannot have any legal effect. Bertrand, 39 A. 431, 2 Sou. 
63. 

(7) In executory process against wife's separate prop* 
erty, f preclosing a mortgage executed by the wife with 
the husband's authorization, the joinder of the husband as 
defendant is not necessary. Stewart, 23 A. 83 ; Dobard, 34 
A. 1193. 

(8) Proceedings for the collection of taxes are gov- 
erned by special laws, which in such proceedings govern 
the general provisions of this article. Roberts, 34 A. 206, 
208; Lavergne, 28 A. 677. 

(9) Appeals Against Wife. (For Appeals by Wife, 
see Note 4 to Art 106.) Husband must be joined and 
cited in the appeal. WeUs, 10 La. 399, 401. And where 
appeal is granted on motion in open court, he must be 
named in appeal bond. Lawrence, 12 A. 843. 

(10) AH the foregoing applies, even though the wife 
is a public merchant. R. C. C. 121. But these articles 
do not apply to a married woman domiciled in another 
State, whose status is controUed by her own laws. Freret, 
119 La. 308, 44 Sou. 26. 

Against Corporations. 

Art. 119. Suits against corporations, corporate 
bodies, or chartered companies, must be brought against 
them under their legal titles. 

(1) To same effect, Act 267, 1914, Sec 7, (c) ; New 
Orleans Terminal Co., 113 La. 737; Whitehall, 127 La. 
1026. 

(2) As to citation. Art. 198 and notes. 

(3) Suit can foe brousrht against an organized de» 
I>artment of a corporation only if the charter permits 
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such department to sue and be sued. Otherwise, the suit 
must be brought against the corporation. State, 118 La. 
161, 86 Sou. 921; Stone, 28 A. 104. 

Death of Defendant. 

Art. 120. If one against whom there was a cause of 
action die, leaving one heir only, the suit shall be carried 
on against such heir as it would have been against the de^ 
ceased. 

If the suit had already been brought against the de- 
ceased, and he had not answered, it shall not be inter- 
ruj>ted, but shall be continued against the heir by mere 
citation or notice, served on him to that effect, within the 
delay for original citations, according as the distance may 
be from his domicile to the. court where the action has 
been brought If, on the contrary, the deceased have two 
or more heirs, the plaintiff may proceed personally 
against each of them for the share of which he inherits, 
if that share be sufficiently known and ascertained by an 
inventory or partition; otiierwise they can only be sued 
each for a virile portion, that is to say, for an equal part 
of the debt, dividing it in as many parts as there are 
heirs. 

If the suit had been already commenced against the 
deceased, it shall be continued against his several heirs 
by citing each of th«n separately as if there was only one, 
but judgment can only be given personally against each 
for his hereditary share, or virile portion, as above pro- 
vided. (To be concluded, post) 

C. P. 21, 25, 27, 40, 113, 121, 361 ; R. C. C. 1000, 1426, 
1427, 946, 1426, 1018, 2114, 940, 942, 1428, 1424; C. P. 
OT7 et seq.; R. C. C. 2128, 2129, 944, 977, 1010, 1082; C. 
P. 974;R. C.C. 894, 1064. 

(1) It has been held that the heirs referred to in this 
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article (following Art. 25) are "neeeasarily the heirs who 
have accepted the succession." Deshotels, 134 La. 1076. 

But we cannot conclude that only those heirs who have 
accepted can be sued or made parties under this article, 
for Art. 1000, R. C. C, makes the heir liable as such if, 
when cited as heir, he suffers judgment to go against him 
without renouncing or claiming benefit of inventory. 

The heirs may appear and renounce after the taking 
of a default against them; and, if all do not renounce, 
judgment may be rendered against those who do not. 
Union Bank, 46 A. 630, 15 Sou. 304. 

But the renunciation of all the heirs after citation 
served on them will not prevent the revival of a judg- 
ment against the succession, even though their renuncia- 
tion leaves no interested party represented in court. Bur- 
bridge, 34 A. 681. 

(2) Citation or Notice. Where deffendant has not 
answered before his death, citation or notice must be 
served on the heirs, and the same delays as on ordinary 
citation allowed them, even though default had been en- 
tered against defendant before his death. Union Bank, 
44 A. 170, 10 Sou. 597; Bedford, 18 A. 40; Norton, 28 
A. 102. 

Where defendant has answered before his death, his 
heirs (or administrator) must be made parties in his 
stead; but there is no necessity for default against or 
answer by them. McCloskey, 32 A. 88, 44. 

A judgment against deceased, without following tlie 
provisions of this article, would be a nullity. New Or- 
leans Ry. Co., 8 A. 80; Myers, 33 A. 1013; Picket, 41 A. 
882; McCloskey, 29 A. 141. But where the heirs, or rep- 
resentatives, have been properly made parties^ the rendt- 
Idon of the judgment against deceased, eo nomine, will 
be regarded as a clerical error, and will not vitiate the 
judgment. Stackhouse, 41 A. 415, 424; Stackhouse, 86 
A. 529, 531. 

Where this article has not been followed, the Supreme 
Court will reverse and remand for the making of proper 
parties. Bates, 2 A. 484; Myers, 38 A. 1013; Bedford* 
18 A. 40. 

Nor, if defendant die after judgment rendered, can it 
be executed without proper proceedings against the heirs 
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or representatives. Surgi, 22 A. 20, 23; Garrard, 6 R. 
608. 

The law does not require that a copy of the petition 
be served on the heirs or administrator with the cita- 
tion or notice. Howard, 10 A. 504. 

(3) Carp<y^tion8. The dissolution of a corporation, 
in any legal manner whatever, is the death of the corpora- 
tion. If it occurs after suit filed, liquidators or other 
proper successors must be made parties. See note 5 to 
Art. 112; Musson, 11 B. 87. 

(4) Administration. A creditor of a deceased per- 
son can provoke an administration for the settlement of 
his debt; but not if the succession has been opened and 
closed and the heirs sent into possession. He must then 
proceed against the heirs. Cairo, 43 A. 1133, 10 Sou. 203 ; 
Beauregard, 33 A. 827; Freret, 31 A. 606; Aronstein, 61 
A. 1062. 

Art. 120, Concluded — Administrators, etc., Be- 
coming Defunct. 

All suits brought against curators and other adminis- 
tratorsy during the time of their administration, shall, 
after the expiration of their time, and even after they 
have rendered their accounts to tiie heirs, be continued 
and tried without any additional formality, except that of 
making the heirs parties, which shall be ordered by the 
court on motion of any one of the parties, or on applica- 
tion of such heirs themselves. 

(6) The term ''administrators,'' as here used, in- 
cludes "tutors.'' Lewis, 83 A. 1419. 

(6) It must be made to appear of record that the 
minors have attained their majority, or it will be pre- 
sumed that the tutor still represents them. Lewis, 8S 
A. 1417. 
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Hypothecary Action Against Heirs. 

Art* 121. The hypothecary creditors of a person de- 
ceased have, besides their action against each of his heirs, 
as provided in the preceding article, an hypothecary ac- 
tion against such of the heirs who have possession of some 
property subject to their hypothecation. 
C. P. 62, 65, 66, 67, 734. 

This action lies for the whole amount of the debt, 
whether the heir thus sued possesses the whole or only a 
part of the hypothecated property; he has, however, his 
recourse against his coheirs for the share which they are 
bound to contribute towards the payment of the debt 
C. P. 66, 67. 

The heir against whom the hypothecary action is in- 
stituted, may be discharged by relinquishing such hy- 
pothecated property as may have fallen to his share, if 
there has been a partition, or his undivided share of such 
property, if the property has not been divided. 

Compare C. P. 68, 69, 74. / 

But this relinquishment shall not free the heir from 
his liability to the personal action in case the creditor 
should prefer to proceed against him directly rather than 
to resort to the hypothecary action, or in case the pro- 
ceeds of the sale of the hypothecated property should be 
insufficient to discharge the debt. 

(1) A sale under executory process without notice to 
heirs or succession representative is null. Andrews, 5 A. 
7S7; Surgi, 22 A. 20, 23. 

Suits Against Vacant Successions. 

Art. 122. All kinds of actions may be brought 
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against vacant successions, v^hen all the heirs are absent 
and not represented in the State, provided they be insti- 
tuted against the curator appointed to administer the 
succession. 

The judgments rendered against the curator are as 
valid and efficacious as if they had been rendered 
against the heirs themselves. 

But if some of the heirs of the deceased are present or 
represented in the State, the suit must be brought against 
the heirs present or represented as virell as against the 
curator of those vsrho are absent. 
R. C. C. 51, 1113, 1155. 

(1) It makes no difference that the one appointed 
is styled ''administrator.'' Duties are substantially the 
same. And the acts of one illegrally appointed are valid. 
Altemus, 82 A. 864. 

(2) Heirs represented only by an attorney for ab- 
sent heirs, appointed by the court, are not ''heirs repre- 
sented in the State,'' in the meaning of this article. 
Dumford, 8 R. 488. 

Agrainst Testamentary Executors. 

Art. 123. Testamentary Executors may appear^ and 
defend all the actions brought against the succession they 
administer, when none of the heirs are present or repre- 
sented in the State ; but if all the heirs, or any one of them, 
be present or represented, none but personal actions can 
he brought against the testamentary executor alone. AH 
real actions, such as those of revendication, and the like, 
must be brought both against the testamentary executor 
and the heirs present or represented. 

Personal actions. Arts. 3, 26 et seq. Real actions. 
Arts. 4, 41 et seq.; C. P. 12, 61, 62. 
R. C. C. 1676. 
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(1) This article is construed to apply to suits by tes- 
tamentary executors as well as to suits against fhem. 
Delaneuville, 114 La. 68; Benton, 106 La. 99, 109; Wood- 
ward, 38 A. 242. 

(2) Heirs must be joined in Real Actions brought by 
or against testamentary executor; as: 

(a) Suit to compel specific performance of 
agreement to sell land. Girault, 117 La. 277, 286. 

(b) Petitory action. Bird, 34 A. 321 ; Cronan, 9 
A. 302; Giddens, 37 A. 418. 

(c) Hypothecary action proper. Labauve, 31 A. 
184, 138, 140, 141. 

(d) Suit to annul a donation. Hart, 6 La. 97; 
Thibodaux, 80 A. 1119. 

Except they be not present or represented in the State. 
Benton, 106 La. 99. 

(3) But forced heirs can sue to annul a simtUated 
aide of the ancestor to the extent of the legitime, either 
with or without the executor. Guilbeau, 30 A. 1099. 

(4) In partition suits by or against a co-ovmer of 
deceased the executor has no power to represent the heirs 
or the succession. The co-owners are the proper parties. 
Boutte, 30 A. 177, 182, and cases cited; Hewes, 46 A. 
1281. But they may be joined with executor. Gibbs, 47 
A. 766, 17 Sou. 291. But it has been held that executor 
can sue alone for partition when the estate goes to uni- 
versal legatees and not to heirs of the blood. Smith, 44 
A. 51, 53, 54. 

(5) Suits which are not real actions, and which may 
be brought by or against executor alone: 

(a) Suit for usufruct. Denegre, 33 A. 689. 

(b) Suit to redeem lands sold for taxes. Cole- 
man, 24 A. 524. 

(c) Suit by evicted vendee for breach of war- 
ranty. Cassidy, 40 A. 828, 833. 

(d) Suit to revive a judgment. Beall, 34 A. 
1098; 35 A. 1022. 

(6) Administrators. This article has been extended 
to administrators. Ledoux, 30 A. 676, 580. 
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Suits by and Against Administbatobs. 128, 6-7. 

But administrator may sue alone to recover real prop- 
erty when succession is unsettled, owes debts, and heirs 
have not acceted. Woodward, ;38 A. 238, 248. Not so 
where succession owes no debte and heirs have accepted. 
Preston, 126 La. 686, 641, and cases cited. 

And, under like circumstances, he may sue alone for 
partition. Dumestre, 42 A. 411. But it is later held that 
he can sue for partition if he makes the heirs parties. 
Wilson, 107 La. 189, 142. 

But where the heirs have accepted and divided the 
property he cannot, without the heirs, in a petitory ac- 
tion, attack a title to which the deceased was a party. 
WUson, 109 La. 718. 726. 

Where heirs have not accepted, he may alone detfend 
suit pending against deceased at his death for recovery 
off immovable property. Vicksburg, 112 La. 61, 68. 

And where tiie succession owes debts he may sue alone 
to rescind sale of immovable for happening of resolu- 
tory condition. Delaneuville, 114 La. 62, 67. 

(7) An administrator can attack the acts of the de- 
ceased as being fraudulent or simulated only where there 
are creditors who are injured by such acts. West, 14 A. 
610; Hebert, 29 A. 611; Berens, 6 A. 494; Stewart, 28 
A. 627. 

Forced heirs are considered as creditors to the extent 
of the legitime, and may, to that extent, attack, where 
necessary, the acts of the ancestor. Louis, 12 A. 684; 
Maples, 12 A. 769; Tesson, 27 A. 266; Jones, 119 La. 
677, 688. 

No necessity in such cases for administrator and 
forced heirs to join or be joined. See note 8, supra. 
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124 — 124, 1. Rules for Actions. 

PART II. 



CONTAINING RULES TO BE OB 

SERVED IN THE PROSECUTION 

OF CIVIL ACTIONS. 

TITLE I. 

PROCEEDINGS TO BE OBSERVED IN THE 
PROSECUTION OF ACTIONS BEFORE 
COURTS OF ORIGINAL JURIS- 
DICTION. 



Scope of Title. 

Art. 124. The rules of proceedings, contained in the 
present title, relate only to the district and parish courts 
of the State, when in the exercise of their ordinary juris- 
diction. 

Special rules are hereafter established for courts of 
probate and justices of the peace. 

No Parish Ootirts under the present Constitution. 
Proceedings in Courts of Probate, Title III, post. 
Proceedings before Justices of the Peace, Title IV. post. 

(1) The provisions of this title do not apply to the 
Supreme Court State, 132 La. 963. Nor to proceedings 
before Justices of the Peace. Abraham, 180 La. 1105, 
1101; Bain, 124 La. 585; Johnson, 124 La. 144; Wert- 
heimer, 116 La. 490; State vs. Huft, 89 A. 990; State vs. 
McCrea, 40 A. 22. Nor to Courts of Probate; interdic- 
tion proceedings are probate proceedings. . Pons, 182 La. 
376. 
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District Courts. 125—126,2. 

CHAPTEB L 

Of Courts of Ortginal Jurisdictloii and 
Their Powers. 

Territorial Jurisdictioii. 

Art. 125. The limits of the territorial jurisdiction 
of the several district and parish courts in this state are 
established by special statutes. 

Const 1913, Arts. 107, 108, 132; Const. 1898, Arts. 
107, 108, 132. 

Jurisdiction of District Courts. 

Art. 126. ♦ ♦ ♦ 

Conflict of PrivUeges and Mortgages; Concursus. 

Whoever a conflict of privileges arises between differ- 
ent creditors, all the suits and claims shall be transferred 
to the courts by whose mandate the property on which the 
privO^e or right of mortgage is to be exercised, was first 
served (sic) on mesne process, or definitive execution; 
and said court shall proceed to dass said privileges and 
rights of mortgage according to their rank and dignity, 
in a summary manner, after notifying all parties inter- 
ested. ♦ ♦ ♦ 

R. S. 2903; C. P, 397; R. S. 1942; C. P. 301- 

(1) In Bank, 127 La. 911, the word ''served" above 
is rendered ''seized/' See^this case for interpretation of 
the above paragraph. 54 Sou. 145. Factors', 31 A. 100; 
Adams, 29 A. 315; Babin, 31 A. 725; Morris, 35 A. 759. 

(2) Property in hands of a receiver. Board of Mis- 
sions, 130 La. 1076, 58 Sou. 888; Carre» 128 La. 205, 54 
Sou. 740. 
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126, 3— CONST. 109. CONCUBSUB. 

(3) A third opposition claiming privilege on prop- 
erty seized by writ from a Justice of the Peace may be 
filed in the justice's court, even though the amount of 
opponent's claim is beyond the jurisdictional amount of 
the justice's court. McLeod, 60 A. 112. In this case, 
however, a judgment recognizing opponent's privilege 
had been obtained in the District Court In Brown, 61 
A. 483, it is held that where the amount of opponent's 
claim is beyond the jurisdiction of the justice's court, 
and has not been liquidated by judgment, he cannot go 
into the justice's court, but can compel the plaintiff in 
the justice's court to come into the District Court to 
try the conflict of privilege, p. 486. But third opposi- 
tion for amount below jurisdiction of District Court lies 
in District Court. Wells, 138 La. — , 69 Sou. 659. 

(4) Where property is sold under a senior mortgage* 
the purchaser can retain the surplus, after satisfying the 
seizing creditor, for the pasrment of junior mortgages; 
and the holder of a junior mortgage cannot, by appear- 
ing in the same suit, compel the distribution of this sur- 
plus. Denegre, 46 A. 90, 97. 

Article 126 is all omitted herein except the above 
printed paragraph, for the reason that all the omitted 
part has been superseded by constitutional provisions*. 
We here print the extracts from the Constitution (of 
1913) which have superseded th^ omitted paragraphs. 

Const. Art. 109. The District Courts, except in the 
Parish of Orieans shall have original jurisdiction in all 
civil matters where the amount in dispute shall exceed 
fifty dollars ($50.00) , exclusive of interest and in all cases 
where the title to real estate is involved, or to office or 
other public positions, or civil or political rights, and all 
other cases where no specific amount is in contest, except 
as otherwise provided in this Constitution, 

They shall have unlimited and exclusive original jur- 
isdiction in all criminal cases except such as may be 
vested in other courts authorized by this constitution; 
and in all probate and succession matters, and where a 

148 



Jurisdiction op Disthict Ck>UBTs Outside Oslbans. 126, 6-7. 

succession is a party defendant, and in all cases where the 
State, a parish, municipality or other political corpora- 
tion is a party defendant regardless of the amount in 
dispute; and of all proceedings for the appointment of 
receivers or liquidators to corporations or partnerships; 
and said court shall have authority to issue all such writs, 
process and orders as may be necessary or proper for the 
purpose of the jurisdiction herein conferred upon them. 

Const, Art. 109, as amended by Act No. 257, p. 494, of 
1914. 

(6) Jurisdictional Amount. Where several demands 
are cumulated, as allowed by C. P., Art. 151, the Aggre- 
gate amount fixes the jurisdiction. Learned, 128 La. 430, 
64 Sou. 961. 

Where only interest is sued for (the principal having 
been paid), the amount of interest sued for fixes juris- 
diction. Turner, 124 La. 676, 60 A. 649. 

Exclusive of interest. State, 49 A. 249 ; Art. 91, notes 
1 and 2. 

(6) Title to Office or Other Public Positions. DistricC 
Courts have jurisdiction in contests for public office with- 
out regard to pecuniary value. McClenny, 114 La. 779, 88 
Sou. 668; Reynolds, 114 La. 610, 38 Sou. 470; State, 61 
A. 1099. 

(7) CivU or Political Rights. Jurisdiction to order a 
party committee to hold a primary election. Conerly, ISO 
La. 468. Or perform any other purely ministerial duly. 
Trosdain 120 La. 620, 46 Sou. 626. Or refrain from 
doing a wrong act. Ill La. 714. 

But cannot under this article interfere with the dis- 
cretion of such party committees. In such matters this 
article jrields to special laws prescribing time and man- 
ner of appealing to courts. Roussel, 129 La. 930, 67 
Sou. 272; Burke, 111 La. 939, 948. 

If the law providing for an election to locate a court- 
house makes no provision for contest of such electioUt 
the Court cannot entertain a suit to contest same; but 
the Court can inquire as to whether the election was held 
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9 

as provided by law. Nixon, 132 La. 53, 60 Sou- 717. So 
with local-option election. Hagens, 121 La. 634, 46 Sou. 
676. 

Under this head are included cases of illegal asaess- 
ment and taxation, regardless of amount. Bunkie, 118 
La. 1062, 1065. 

And the right to inspect and make free use of public 
records. Marsh, 110 La. 728. 

And right to register. State vs. Gleason, 112 La. 612. 

(8) Where No Specific Amount Is in Contest Suit 
by a resident of a town to compel the holder of the fran- 
chise to furnish the plaintiff lights. State, 127 La. 888. 

Possessory actions. Grunewald, 105 La. 219, 221, 222, 
223. 

Protection of personal rights. To prevent placing of 
one's photograph in rogue's gallery. Schulman, 117 La. 
704, 42 Sou. 277; Itzkovitch, 117 La. 708, 42 Sou. 228; 
Itzkovitch, 115 La. 479, 39 Sou. 499; see note 15, e, infra. 

See, generally. Mayor, 35 A. 637; State, 45 A. 680, 12 
Sou. 892; Scott, 46 A. 279; Mouton, 49 A. IS35, 1538. 

(9) Probate and Succession Matters. Interdiction 
proceedings are probate proceedings. Pons, 132 La. 876. 

(10) State, Parish, Mumcipality, etc., Defendant. 
Bunkie, 113 La. 1065. 

But the mere fact that the State or other political cor- 
poration is made defendant cannot give the Court juris- 
diction under this provision if the matter is one in which 
the law does not give the right to sue such political cor- 
poration. Nixon, 132 La. 57. 

(11) Receivers to Corporations. Jurisdiction to ap- 
point limited to the cases provided by law. Dauphin, 108 
La. 521, 537. 

(12) Liquidators or Receivers for PartnershipB. 
Mitchell-Borne, 184 La. 522. 

(13) Incidental or Necessary Powers, See C. P. 180. 

Appellate Jurisdiction of District Couri». 

Const. Art. 111. The District Ck)urts shall have 
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JxnasDicnoM of Distbict Coubts. 126, 14— Const. 133. 

jurisdiction of appeals from justices of the peace in all 
dvil matters, r^ardless of the amount in dispute, and 
from all orders requiring a peace bond. Persons sen- 
tenced to fine or imprisonment, by Mayors or Recorders, 
shall be entitled to an appeal to the District Ck}urt of the 
parish, upon giving security for fines and costs of court, 
and in such cases trial shall be de novo and without juries. 
C. P., Arts. 1129, 1136; Brousaard, 61 A. 600. 

(14) This article does not take away from the Lesris- 
lature the right to confer other appellate jarisdiction on 
the District Court MeUes, 117 La. 666. 42 Sou. 109. 

Habeas Corpus. 

Const. Art. 115. The district judges shall have 
power to issue the writ of habeas corptis at the instance 
of any person in actual custody in their respective dis- 
tricts. 

C. P. 787, 791 et seq. 

Lassere, 106 La. 741; Prieto, 62 A. 681, 683. 

JuriadicHon as Juvenile Courts. Const., Art. 118. 

Jurisdiction of the Civil District Court of Or- 
leans. 

Const. Art. 133. The Civil District Court shall 
have exclusive and general original probate jurisdiction, 
and exclusive original civil jurisdiction, in all cases where 
the amount in dispute or the fund to be distributed, shall 
^oeed one hundred dollars, exclusive of interest; and ex- 
chisive jurisdiction in suits by married women for sepa- 
ration of property, in suits for separation from bed and 
boards for divorce, for nullity of marriage, or for inter- 
diction, and in suits involving title to immovable prop- 
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erty, or to office or other public position, or civil or po- 
litical rights; and in all other cases, except as hereinafter 
provided, where no specific amount is in contest, and of 
all proceedings for the appointment of receivers or liqui- 
dators to corporations or partnerships. And said Court 
shall have authority to issue all such writs, process and 
orders as may be necessary or proper for the purpose of 
the jurisdiction herein conf err^ upon it, 

(15) (a) Probate Juriadiction. See note 9, infra. 

(b) Jurisdictional Amount. See note 5, infra; 
Borde, 127 La. 123. 

(c) Title to Office or Other Public Position. 
See note 6, infra; State, 61 A. 1099. 

(d) Civil or Politicai Rights. See note 7, in- 
fra. Right to register. State vs. Gleason, 112 La. 
612. 

(e) Where No Specific Amount Is in Contest. 
See note 8, infra. To enjoin injury to property 
rights. New Orleans Baseball, etc., 118 La. 228, 
232. In suit of State to inquire into corporate 
status. State, 107 La. 562. Mandamus to compel 
employment. Burke, 113 La. 924, 37 Sou. 878. To 
enjoin removal of a school. Moss, 133 La. 2B2* 
253. 

(f) Receivers or Liquidators to Corporations 
or Partnerships. See notes 11 and 12, infra. 

(g) By Married Women for Separation of 
PropeHy, etc. State, 133 La. 925, 68 Sou. 405. 

(h) Incidental and Necessary Powers. See 
C. P. 130. 

Art. 127. Relates to jurisdiction of old Pariah 
Ck)urts. Omitted, as Parish Courts have been abolished^ 

Art. 128. On same subject. Omitted for same rea- 
son. 
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JUBISDICTION OF DISTRICT COURTS. 129—130. 

Personal Juilsdictioii of District Courts. 

Art. 129. District and Parish Ck)urts have no juris- 
diction, when actions are brought against persons resid- 
ing in the State, out of the limit of their respective juris- 
diction, except in the cases expressed in this Code. 
C. P. 89, 98, 162 et seq., 90, 

(1) A State officer must be sued officially at the offi- 
cial domicile. That of the Secretary of State is now East 
Baton Rouge. State vs. Foster, 111 La. 1091. Contra, 
when sued personally. State, 88 A. 910; see note 8 to 
Art. 162. 

(2) But a Court having jurisdiction ratione materiae 
may acquire personal jurisdiction by consent of the par- 
ties. Stackhouse, 86 A. 629, 581. See note 8 to Art 162. 

For effect of pleading without declining jurisdiction* 
see Art. 98 and notes. 

(8) The Domicile of a Wife is that of her husband, 
and she must be sued there. R. C. C. 89; Evans, 8 N» 
S. 247 ; see note 4 to Art. 162. 

(4) The exceptions to the rule stated in this article 
are too numerous to detail here. They will be treated in 
proper places when reached in this Code, as far as pos- 
sible. Arts. 168, 164, 165, and notes. Except in a case 
expressly provided by law, the process of a court cannot 
run beyond its territorial jurisdiction. Thompson, 127 
La. 718, 721; Amis, 9 R. 848; Carrere, 122 La. 258, 47 
Sou. 598; Gibson, 14 La. 129; State, 111 La. 1091; Du- 
mas, 82 A. 679, 682. 

Necessary Incidental Powers. 

Art. 130. All judges possess the powers necessary 
for the exercise of tfieir respective jurisdictions, though 
the same be not expressly given by law. 

C. P. 877; Const., Arts. 109, 188, last clause of each; 
R. C. C. 21. 
This article applied to appellate courts. Dannemann, 
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lis La. 277, 36 Sou. 965; Lewis, 131 La. 420, 69 Sou. 
837; Rivoire, 104 La. 204, 212; Lazaru?, 42 A. 196. 

(1) Equitable jurisdiction. Immanuel, 112 La. 362; 
Clarke, 15 A. 407, 409. 

(2) The Court cannot take measures under this arti- 
cle where other remedies are provided by law. Dauphin, 
108 La. 536 et seq. 

(3) This article has been cited as upholding the right 
of a District Court to see that its judgments rendered on 
appeal from Justices of the Peace are enforced in the 
justices' courts. Babin, 49 A. 1728, 1729. And in up-^^ 
holding the right of District Courts to compel a lower 
court to grant a suspensive appeal. State vs. Judge, 46 
A. 634. 

And in upholding the right of a District Court to ap- 
point an auctioneer to pass an act evidencing a sale made 
by a deceased auctioneer in the execution of its decree. 
Covas, 46 A. 160, 11 Sou. 874. 

And in upholding the right of a criminal court to exe- 
cute, by seizure and sale, a judgment forfeiting an ap- 
pearance bond. Arthurs, 43 A. 418. 

(4) Incidental powers. To fix compensation of ex- 
pert witnesses, etc. C. P., Art. 462; Act 19, 1884, p. 26. 

To hear and determine rule on stenographer to file 
evidence taken by him in a case tried before the court. 
State vs. St. Paul, 113 La. 1066, 37 Sou. 972. 

To decide rule on provisional officer to pay over money 
received by him as such. State vs. Judge, 16 A. 416. 

To arr^ its own process and stay execution^ without 
affidavit or bond, when on the face of the record it ap- 
pears to have been wrongfully issued. Piemas, 10 A'. 
286; State vs. Skinner, 33 A. 379; Bledsoe, 33 A. 618- 

All such incidental questions are triable summarily. 
C. P. 755. But judgments rendered summarily are sub- 
ject to appeal. State vs. Judge, 16 A. 416. 

Power to Punish for Contempt. 

Art. 131. The judges of the Supreme Court, courts 
of appeals and district courts have the power to puidah 
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Contempt of Couet. isi, i, 2. 

all contempt of their authority by fine not exceeding fifty 
dollars and imprisonment for a period not exceeding ten 
days for each offense of that kind And provided that no 
publication or utterance out of court, respecting the con- 
duct of such courts or its officers, jurors, vntnesses or par-- 
ties in any cause after judgment shall be construed to be 
a contempt and punished as such; reserving to the parties' 
aggrieved their remedies by prosecution for libel or ac- 
tion for damages. 

Italicized portion added by Act 21, 1906, p. 31, which 
also repeals all laws in conflict with or contrary thereto. 
This act purports to be passed in pursuance of Art 177 
of the Const of 1898. 

(1) This article does not apply to attorneys at law, 
who are amenable only to the special laws referred to in 
Art. 132— viz., Sees. 124 and 125, R. S. State vs. Wil- 
liams» 131 La. 392, 59 Sou. 822. 

But all other persons are amenable to it, even a person 
on trial for crime. State vs. Hogg, 126 La. 1053, 53 
Sou. 225. 

(2) Contempts, of Two Kinds. Of Criminal Nature. 
(a) Direct, such as are offered in the presence 

o(f the Court sitting judicially, 
(b) Constructive; such as, though not in its 
presence, tend to embarrass the due administration 
of justice. Fellman, 116 La. 729; Junius Hart, 119 
La. 1023. 

It is only contempt which is strictly direct, and of 
which the Judge has personal knowledge, that can be pun- 
ished instanter, or without trial. Fellman, 116 La. 733; 
State vs. Judges, 32 A. 1257; State vs. Reid, 118 La. 827, 
834, 43 Sou. 455; Hero, 36 A. 356. 

Constructive contempts can be punished only after full 
hearing. The proceedings, like other incidental proceed- 
ings, are summary, or by rule. The proceeding by rule 
is criminal in its nature, and subject to restrictions which 
apply to criminal cases. RousseL 133 La. 154, 176, 62 
Sou. 608. Therefore, every presumption favors the ac- 
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cused. Junius Hart, 119 La. 1017, 44 Sou. 860. And 
evidence not admitted to show that the language used 
was justified by the facts. State vs. Reid, 118 La. 827, 
834. The proceeding is to vindicate the dignity and au- 
thority of the Court, and not for the benefit of tiie liti- 
gants; therefore, husband is proper witness for himself 
in a rule against him for contempt for failure to obey 
judgment for alimony. Stoddard, 122 La. 161, 47 Sou. 446. 
It has been held that defendant may be compelled to an- 
swer interrogatories propounded by the Court, without 
violating his constitutional protection. It is put upon the 
ground that the interrogatories are intended to enable 
him to clear himself if he can. State vs. Soule, 8 R. 600, 
606. Being criminal in nature, the offense may be par- 
doned by the pardoning power. State vs. Sauvinet, 24 A. 
119. And is not appealable on the ground that offender's 
liberty is worth over the appealable amount. State vs. 
Judge, 31 A. 118. Nor on the ground that it is an inter- 
locutory judgment in an appealable case, and would work 
irreparable injury. State vs. SheriflF, 32 A. 1227. 

One brought into court on rule for contempt cannot be 
called upon to answer for any other act than the one 
charged in the rule. Otillio, 119 La. 966, 44 Sou. 799. 

(3) Continuance and Repetition of Offense. Where 
the offense (disobedience of the orders of the Court) has 
continued for a number of days, the offender, proceeded 
against for the first time, cannot be sentenced to ten days 
imprisonment for each day of disobedience. The limit 
of the imprisonment that can be imposed at one time is 
ten days. State vs. King, 47 A. 701, 17 Sou. 288. 

But if the offender, having been punished and served 
his sentence, still refuses to obey the order of court, ha 
commits a fresh offense, and nxay be ruled, sentenced and 
punished again and again until he obeys. Heffher, 50 
A. 552. 

(4) Power to Compel Delivery of Property or Pay- 
ment of Money by Contempt Proceedings. "The defend- 
ant in a suit is under no legal obligation to produce prop- 
erty in order that it may be seized under writs of ae- 
queetration, provisional seizure or attachment, in fhe 
hands of the Sheriff.'' NichoUs, J., in Ansley, 119 La. 7. 
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The same applies, of course to fieri facias. State vs. 
District Court, 112 La. 183, 36 Sou. 315; Hero, 36 A. 362; 
State vs. Judge, 48 A. 1414, 20 Sou. 912. 

But when one is shown to have in his possession money 
belonging to a corporation or partnership to which a re- 
ceiver has been appointed by the Court, he can be com- 
pelled by contempt proceedings to deliver it to the re- 
ceiver. After the appointment of receiver the money is 
constructively in the possession of the court. State vs. 
Mauberret, 47 A. 334, 16 Sou. 814. Refusal to deliver is 
really interference with the possession of the receiver, 
and anyone, knowing of the receiver's appointment, who 
interferes with such possession may be punished for con- 
tempt Blaise, 124 La. 979, 50 Sou. 816. 

And anyone into whose possession money or property 
has come as an officer of the court can be compelled by 
contempt proceedings to turn over the same. Heffner, BO 
A. 552, 49 A. 1443; Hero, 36 A. 362. 

An order for aUmony is something more than a judi- 
cial recognition of a technical debt. It is the enforcement 
of the husband's duty to support his wife. Although fieri 
facias is one method to compel its pajrment, the Court may 
also compel its pajrment through contempt proceedings. 
Huber, 49 A. 1503. 

But it is not ipso facto a contempt for the defendant 
to fail to pay promptly. He is entitled to a hearing. 
OtiUio, 119 La. 986, 44 Sou. 799; Rivoire, 104 La. 209. 

And defendant will be purged of contempt if it appears 
Ihat failure to pay was the result of real inability. Same 
cases. See Act 189 of 1898, p. 435. 

(5) This article fixes the limit of sentence which may 
be imposed. Rivoire, 104 La. 204, 213; State vs. Wil- 
liams, 131 La. 394. 

(6) Contempts Under Pwrticular Provisions: 

(a) By attorneys. C. P. 132; R. S. 124, 126. 

(b) By court officers and jurymen. C. P. 133, 780. 

(c) By witnesses. C. P. 134, 185, 136, 451. 
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(d) Violation of injunction. C. P. 808. 

(e) Disobedience of prohibition. C. P. 852. 

(f ) Of authority of Justice of the Peace. G. P. 
1154. 

(7) Other Matters Which Have Been Adjudged to 

Constitute Contempt: 

(a) A publication in a newspaper, daring the 
pendency of a civil jury trial, which has a tendency to 
influence the jurors and prevent the unbiased admin- 
istration of justice. State vs. Judge, 45 A. 1250, 14 
Sou. 810. 

(b) Disregard, by a lower Judge, of a writ from 
a superior court. State vs. Judge, 48 A. 1501, 21 
Sou. 94. 

(c) Obstruction or inteiference by the lower 
Judge or others in the execution of a judgment of the 
appellate court State vs. Herron, 24 A. 619. 

(d) Refusal of an administrator to obey a per- 
emptory order to file his account within a given de- 
lay. State vs. Judge, 81 A. 116. 

(e) Refusal of party to a separation proceeding 
to obey order awarding custody of child to otiier par- 
ent when offender has notice of the order. Alverson, 
105 La. 278. 

(f ) Assaulting the attorney of offender's adver- 
sary with a stick, in the clerk's office, in the court 
building, while the court is in session. Wood, 30 A. 
672. 

(g) Interference with the proper execution of le- 
gal process. Junius Hart, 119 La. 1022. 

(8) Acts Which Ha/ve Been Held NOT to Constittite 

Contempt: 

(a) Personal difficulty with an officer of the court 
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not engaged in executing process, or executing it in 
an improper manner. Junius Hart, 119 La. 1018, 44 
Sou. 860. 

(b) Injunction by one not a party to the suit to 
restrain the execution of a judgment of the Supreme 
Court in so far as it affects his rights. Roussel, 188 
La. 164, 62 Sou. 608. 

(c) Injunction by a party to the suit to restrain 
the execution of a judgment of the Supr^ne Court, 
on aUeged grounds that have arisen since the deci- 
sion, even though tiie injunction wrongfully issued. 
Villavas, 24 A. 218. 

(d) Failure to produce books and papers called 
for by subpoena duces tecum to opposite party. Co- 
lumbia, 26 A. 283. 

(e) Writing a letter to counsel for adversary, 
criticising a judgment which has became final. FeU- 
man, 116 La. 724, 41 Sou. 49. 

(f ) Continuing by creditors of proceedings in the 
United States court having possession and jurisdic- 
tion of the property of an insolvent, in spite of a 
stay order granted by a State court in insolvency pro- 
ceedings. Calder, 46 La. 789, 12 Sou. 960. 

(9) Scope of Review in Supreme Court. There being 
no appeal in contempt proceedings, relief must be sought 
from Supreme Court by one of the supervisory or rem- 
edial writs. It was formerly held that the Supreme Court 
would look no further than to see that the lower Court 
had jurisdiction ; that it would not review the facts con- 
stituting the contempt State vs. Judge, 40 A. 484, 4 
Sou. 131; State vs. Monroe, 41 A. 314, 6 Sou. 689; State 
vs. Judge, 46 A. 1260, 14 Sou. 810. 

In some cases, however, in order to determine whether 
the Court exceeded its jurisdiction, or whether the acts 
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were really contempt of court, the Supreme Court goes 
minutely into the facts, as it did in Junius Hart, 119 La. 
1018, 44 Sou. 860. 

Pimishment of Attorneys for Contempt. 

Art. 132. Attorneys and advocates, when guilty of 
contempt of the courts before which they plead, are sub- 
ject to punishment, pursuant to the provisions of special 
laws. ( To be concluded. ) 

R. S. 124, 126; State vs. WiUiams, 181 La. 894. 

(1) There is no law or policy which exempts a Dis- 
trict Attorney or other officer from being punished for 
contempt. State vs. Reed, 118 La. 827, 884. 

(2) It has been held contempt by an attorney: 

(a) To charge the Court with partiality, in a vio- 
lent and offensive manner. State vs. Williams, 181 
La. 394. 

(b) To use abusive language towards and to 
make an assault upon a member of the court, in the 
courtroom, during recess, in resentment of what had 
been done on the bench. State vs. Garland, 26 A. 
532. 

(c) To tile an argument in the Supreme Court 
indecorous and disrespectful to the Court or one of 
its members. State vs. Redmond, 9 A. 319. Or a 
petition. State vs. Keene, 11 La. 596; State vs. 
Grailhe, 1 A. 183; State vs. Soule, 8 R. 500. 

(3) It is an aggrmation of a wanton contempt to file 
an answer justifying the same. State vs. Garland, 26 A. 
532, 534. 

(4) An attorney committing contempt in the plead* 
ing of his own case may be punished under Art ISI. 

160 



Contempt op Court by Attorneys. 132,5—183. 

State V8. Grailhe, 1 A. 183; State vs. Keene, 11 La. 596; 
State vs. Williams, 181 La. 895. 

(5) On other matters, see notes to Art. 131. 



Officers Responsible for the Colleeton of FineSr 
Rule to Show Cause. 

Art. 132 (Concluded). When a fine is imposed 
for any cause, the clerk and sheriff, or coroner and mar- 
shal, as the case may be, shall be responsible for the faith- 
ful performance of their duty in the collection of the 
same, pursuant to the provisions of special lav7s; pro- 
vided that no fine shall be imposed without a rule on the 
party to shov7 cause, unless the circumstances of the case 
should in the discretion of the court require no delay. 

R. S. 478. 

As to rule to show cause, see note 2 to Art. 131. 

Punishment of Officers and Jurymen. 

Art. 133. Courts of original jurisdiction may fine 
the officers and juryment attached to tiieir courts, v^hen 
they fail to attend, or neglect their duty. In tiie case of 
juryment the fine shall not exceed fifteen dollars for each 
offense. 

(1) Under Sec. 12 of Act 185 of 1898, as amended by 
Act 113 of 1912, p. 134, the District Judge may enforce 
the attendance of a juror iby a capias, and also punish 
nonattendance by a fine not exceeding $50 or imprison- 
ment for not more than three days, or both. 

But sheriffs and their deputies, coroners and consta- 
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bles, f ailing, neglecting, or refusing to execute or serve 
any order or writ emanating from, or in the name ot any 
court, may, in the cases provided for by special laws, be 
fined, at the discretion of the judge, in a sum not exceed- 
ing five hundred dollars for each offense and imprison- 
ment in the common jail not exceeding thirty days, and 
suspended from the execution of their offices; and clerks 
or their deputies, on their failure, refusal or ne^ect to 
execute or obey any legal order of the judge, may be 
fined in a sum not exceeding one hundred dollars, and im- 
prisoned in the parish jail not exceeding ten days. 

(2) JjJtdge has a sreneral supervisory control over Us 
ofiScers. R. S. 1958. 

(3) Punishment of sheriff, his deputies, coroners and 
constables. R. S. 1953, 1086. 

(4) Punishment of clerks. R. S. 478, 480, 486. 

Enforcement of Attendance of Witnesses in 
Same Parish. 

Art. 134. Those courts may enforce the personal 
attendance of witnesses before them, by having them 
properly summoned for that purpose, provided that they 
reside in the parish where the court is held. (To be con- 
cluded.) 

C. P. 469; R. S. 8941. 

(1) Saint Ursuline Nuns excepted. R. S. 3942; 
Harris, p. 819. 

(2) In criminal prosecutions. R. S. 1086, 1087; Act 
67, 1894, p. 78. 

(8) Physicians. Act 103, E. S. 1877, p. 177; Marr's, 
p. 820. 
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(4) Personal attendance in Orleans. R. S. 8960; 
Marr's, p. 820. 

(5) Courts must call and hear witnesses present, 
whether summoned or not R. S. 8960; Marr's, p. 820. 

(6) Rifiht of party to compel personal attendance on 
oath that presence of witness is necessary to elicit the 
truth. R. S. 8959; Marr's, p. 819. 

(7) Right of party to personal attendance without 
affidavit where jury is prayed for and £rranted. R. S. 
8959; Marr's, p. 820. 

Art. 134 (Concluded). Any witness who may 
have been summoned to attend any of the courts, to tes- 
tify in a civil case, and shall have attended, claimed and 
received a certificate therefor, shall not again be com- 
pelled to obey any summons for attending said court in 
said case at a subsequent term, until he be paid by the 
party by whom he was summoned. 

(8) Sec. 8948, R. S., as amended by Act 28 of 1882, 
p. 42f reads exactly like this paragraph of Art 184, and 
adds the following: 

''Provided, said witnesses shall have made a de- 
mand for payment in writing upon the party who had 
him smnmoned, or his attorn^, when, he resides out 
dt the parish, not less than thirty days before the 
first day of said suhsequent term at which his at- 
tendance may be then required.'' 



Attachment and Fine of Witnesses. 

Art. 135. If a witness who has been duly smn- 
moned in a suit, fail to appear personally, the court may 
order, at the request of either of the parties, that he be 
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brought by attachment before them; and if he does not 
show good cause for not having obeyed the summons, the 
court may fine him a sum not exceeding one hundred 
dollars. 

(1) It seems that the Court may make and enforce Bf 
rule that an attachment wiU not issue unless the witoess 
has been personally served. State vs. Stewart, 117 La. 
490; State vs. Allemand, 26 A. 526. 

Punishment of Witness Who Refuses to Answer* 

Art. 136. If a witness summoned in a cause refuse 
to answer any questions put to him, except such as might 
lead him to accuse himself of some crime, the court may 
fine such witness in a sum not exceeding two hundred and 
fifty dollars, and imprison him for a term not exceeding 
thirty days. 

(1) When the Court is vested with jurisdiction ratione 
materise and ratione persons, it is for the Court, and not 
for the witness, to determine whether the proceedin^r is 
correct in form, and the witness may properly be pun- 
ished for refusal to answer questions propounded, al- 
though excepting to the legality of the proceeding. De- 
sina, 118 La. 283. 

(2) This article confers no authority to punish for 
perjury, which is a felony. State vs. Lazarus, 37 A. 401; 
State vs. Lazarus, 37 A. 314. Otherwise with refusal to 
answer, which is contumacy, punishable under this arti- 
cle. 37 A. 314. 

Civil Action Against Same. 

Art. 137. The party aggrieved by the refusal of a 
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witness to answer the questions put to him, has, besides, 
his action of damage for the loss he may have sustained 
through his refusal. 

Taking Testimony of Witnesses Who Cannot Be 
Forced to Attend. 

Art. 138. Courts may at the request of the parties, 
address commissions to judges of other courts, justices 
of the peace, or other persons, to take the deposition of 
witoesses, or the answers to the interrogatories of the 
parties residing out of the parish where such courts are 
held, and even of witnesses residing within the parish, 
when they are old and infirm or expected- to leave the 
State. The formalities to be observed in such cases are 
hereafter provided. 

C. P. 425 to 440, inclusive. 

Court May Compel Party to Bring Into Court Ob- 
ject in Dispute. 

Art. 139. Courts may likewise, at the request of 
either of the parties, order that the other shall bring into 
court the object in .dispute, of which he is in possession, 
if it be such movable property as can be produced, in or- 
der it may be shown by testimony that it is in reality the 
object claimed; and if the party refuse to comply with 
tiie order, that refusal shall be considered as full proof 
of the identity of the object 

May Compel Party to Produce Books, Papers 
and Documents. 
Art. 140. Courts may also, at the request of one of 
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the parties, decree that the other party bring into court, 
the books, papers, and other documents which are in his 
possession and which are material in the cause, provided 
the party requesting their production declares in writing 
and on oath, what are the facts he intends to establish by 
such books, papers or other documents; and on the re- 
fusal of the party thus called upon to comply with the or- 
der of the court, the facts stated and sworn to shall be 
considered as having been confessed, unless satisfactory 
evidence be shown of the impossibility of producing such 
documents. 

C. P. 478. 

(1) Facts Taken far Confessed. The allegation that 
a parly ''intends to establish all the allegations'' of his 
petition, answer or opposition by such papers and docu- 
ments is too general to permit a taking for confessed. 
Gottlieb, 128 La. 697, 701, 703; MiUs, 30 A. 827. But 
facts specifically alleged will be taken for confessed on re- 
fusal to produce. Mills, 80 A. 824, 827. 

(2) Party to the Suit. The Supreme Court seems to 
say in Equity Co., 115 La. 848, that a garnishee under 
fieri facias not being a party to the original suit, this 
article has no application to him. This must be an in- 
advertence on the part of the Court; for, while such a 
garnishee is not a party to the original suit, he is a party 
to the new and distinct proceeding which garnishment 
under fi. fa. is held to be. Bank, 50 A. 1110. Therefore, 
we can see no reason why this article should not apply 
to the parties to such a proceeding. 

The attorney of a party, employed in the case and hav* 
ing a document in possession as such attomey> is treated 
as a party, and may be called on to produce it. Travis, 
8 R. 227, 280. 
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(8) Further Opportunity to Produce. If the party 
ordered to produce except in good faith to the order, and 
his exception is overruled, he should be dven further op- 
portunity to produce. Equity, 115 La. 848. And on 
trial de novo in an appellate court it is in the discretion 
of the latter to permit the production of the documents 
in evidence, although the lower Court has rendered judg- 
ment pro conf esso for failure to produce the same. Equity, 
115 La. 847. 

(4) Appeal from Order. The order, being interlocu- 
tory, cannot be appealed from unless it clearly appears 
that it can work an irreparable injury. Marks^ 108 La. 
494, 496; Horton, 14 A. 142. 

(5) Day to Produce. Article 478 provides that the 
books, etc., be ordered produced on the day fixed 7or the 
trial, and it has been inadvertently held that no other day 
could be fixed in the order. Murison, 18 A. 204; Gott- 
lieb, 128 La. 704. But the Murison case was overruled 
on rehearing. Murison, 18 A. 296. And the overruled 
opinion was inadvertently cited in the Gottlieb case. Arts. 
140, 473 and 143 must be construed together, and the 
weight of authority is that the day to be fixed for pro- 
duction is in the discretion of the Court, and not neces- 
sarily the day of trial. Marks, 108 La. 494, 496; Muri- 
son, 18 A. 300. 

(6) Description of Documents Called For. Art 478 
requires that the order describe the books, etc., called 
for. A general order for "all of the books," etc., will be 
relieved against if timely objection is made. But if fhe 
imrty produce the books without objection, no relief can 
afterwards be obtained on this ground. State vs. Judge, 
104 La. 801, 805. 

But it has been said that if the transaction involved is 
a mercantile one, all the books, etc., of the erchant should 
be called for, and not isolated ones. Flower, 7 R. 205, 206. 
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(7) When Order Grmited. At any time before trial; 
and even during trial, unless it appear that t&e trial will 
be unduly delayed or interfered with by the late order. 
Wolff, 47 A. 548, 17 Sou. 126. C. P., Art. 475. But the 
party calling for documents during trial must comply 
with requirements of this Art. 140. Imhof, 45 A.. 706, 
715; Richardson, 26 A. 651, 654. 

(8) Grounds for Not Proditcing. It is not a good 
ground for objection to produce that the party having 
the documents in his possession is not a competent wit- 
ness in the case, and could not explain them. Imhof, 45 
A. 706, 715. Nor that the books ordered to be produced 
are the books of a merchant who could not offer them in 
his own favor. R. €. C. 2248; Martinstein, 8 R. 6, 8; 
Flower, 7 La. 198, 205. Or that the books, etc., would not 
be legal evidence. Flower, 7 La. 198. 

(9) LinMaiions of This Article. It was held in 
Cooper, 2 A. 158 (at p. 160), that when a party lives out 
of the parish where the court is held he cannot be com- 
pelled to bring his commercial books from his domicile to 
the court. This is affimed in Ludeling, 4 A. 534 (at p. 
537), and it is there further held that in such a case the 
party may be required to file a sworn copy of a desig- 
nated account from his (books. And the same is held in 
Murison, 18 A. 301. And these decisions are all aflSrmed 
in Cain, 34 A. 511> 515. But if the books are in the par- 
ish where court is held they may be ordered produced, al- 
though party's domicile is in another parish. State vs. 
Judge, 104 La. 301, 304. 

(10) The PenaUy for FaUure to Produce is taking for 
confessed, and not punishment for contempt. Columbia, 
25 A. 283, 284. But if the party answer, denying that 
the document is as the mover alleges, but that, such as it 
is, it has been lost or mislaidi the Court cannot take pro 
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conf esso without traverse of the answer and evidende 
taken. Romero, 113 La. 110, 120. 

If the trial is by jury, on refusal to produce, the affida- 
vit of mover is read as evidence to the jury. Flower, 7 
La. 198, 205. With proper instructions, of course. 

See, also, Atwater, 18 A. 226. 

Only facts specifically alleged taken pro confesso. 
Notel. 

(11) A party cannot prove the contents of a deed in 
the possession of his adversary by secondary evidence 
until he has used the means provided by this article. Wil- 
Uams 12 A. 9L 92. 

We suggest that after compliance with this article the 
party would not want to prove, but to take pro conf esso. 

(12) CampUamee tuith Order. Not a compliance to 
bring books sealed to clerk of court and instruct him 
to let no one look at them. Skillman, 10 La. 103, 107. Nor 
to produce other documents than the ones called for; 
but in this case it is for the mover to show that the order 
is not complied with. Kees, 4 R. 16. 

May Compel Third Person to Produce Docu- 
ments. 

Art. 141. Courts may also, at the request of either 
of the parties in a suit, order a third person, having in 
his possession papers, titles, acts, or documents, which 
may be important in the decision of a cause, to bring 
them into court on the day fixed for the trial. 

C. P. 474, 476. 

(1) A party may sometimes be required to do more 
than m^dy have a subpome duces tecum issued to en- 
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title him to a continuance if the books called for are not 
produced on the day of trial. Certain circumstances re- 
quire greater diligence on his part. Slidell, 18 La. 461, 
468. 



Notaries Not Bound to Produce Their Original 
Records. 

Art. 142. Nevertheless, notaries are not bound to 
produce the record of acts passed before them, of which 
authentic copies may be obtained, except when it is neces- 
sary to prove the genuineness of the signatures affixed to 
them. 

Mode of Compliance With Order to Produce. 

Art. 143. When a party or a third person has been 
ordered to produce some books, deeds, or other docu- 
ments, he must deliver them previous to or on the day 
fixed for the trial, to the clerk of the court, who shall re- 
ceipt for them, have charge of them, and return them 
again to the party to whom they belong, after the cause 
shall have been decided. 

See notes (5) and (12) to Art 140. 

Other Powers. 

Art. 144. Courts have power to order the arrest and 
imprisonment of the parties, attachment in the hands of 
third persons, sequestration, execution, and sale of their 
property, in the manner and in the cases hereafter pro- 
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vided; and they possess, besides, the other powers espe- 
cially delegated to them by the provisions of the present 
Code. 

Arrest. Art 210 et seq. 
Attachment. Art. 289 et seq. 
Sequestration. Art. 269 et seq. 
Execution. Arts. 617 et seq., 732 et seq. 
Sale. Art. 663 et seq. 

May Make Its Own Rules. 

Art. 145. The Courts are authorized to enact, re- 
spectively, rules establishing the mode of proceeding be- 
fore them in all cases not provided by this code, provided 
the same be not contrary to the rules here prescribed. 

(1) Act 163, 1898, Sec. 4. The rules should be hung 
up in the courtroom. R. S.; Sec. 1986. 

Civil District Court, Orleans. Const. 136; Act 59, 
1872; Marr, 1026. 

(2) The appellate court will not take judicial notice 
of the rules of the lower court, but will presume, unless 
the contrary appears, that the lower court followed its 
rules. State vs. Arbuno, 105 La. 719. 

(3) Rules of court yield to the law. State vs. Clerk, 
47 A. 858, 17 Sou. 48. But the Supreme Court will not 
interfere with them unless contrary to law or work in- 
justice. State vs. Wagner, 42 A. 55, 58; Green, 15 La. 
154. But courts should relax the strict observance of 
their own rules when the circumstances of a particular 
case require it; and the Supreme Court, although it Holds 
the rule to be a proper one, will order it to be violated 
in a particular case if its enforcement would work injus- 
tice. State vs. Judge, 50 A. 1125. 
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(4) Rules of court muat be limited to their proper 
scope; that is, to mode of procedure, conduct of business 
or regulation of practice in the court; as the mode of set- 
ting causes for trial, and the like. They cannot be legis- 
lative. Therefore, they cannot make a cause appealable* 
Bell, 11 La. 124. Or take away the right to a hearing on 
appeal. State vs. Judges, 37 A. S96, 898. Or to a r^ 
hearing. State vs. Judges, 37 A. 595. Nor make the cost 
of printing briefs taxable as costs. Stewart, 42 A. 87. 



CHAPTER n. 
Of the Ordinary Proceedings. 

Definition and Application. 

Art. 146. The word proceeding, in its general ac- 
ceptation, means the form in which actions are to be 
brought and defended, the manner of intervening in 
suits, of conducting them, the mode of deciding them, of 
opposing judgment and of executing them. 

The forms are different in ordinary, executory and* 
summary proceedings. 

C. P. 97,98. 

Ordinary. This chapter. 
Executory. C. P. 782 et seq. 
Summary. C. P. 754 et seq. 

SECTION 1. 

Of Demand, and of Cumulated Actions. 

Definition of Demand. 

Art. 147. A demand means a civil action brought 
before a court of justice to obtain a thing to which one 
thinks himself entitled. 
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Cumulatioii of Actions. 

Art. 148. Separate actions may be cumulated in 
the same demand, except in the cases hereafter ex- 
pressed; this is termed cumulation of action. 

C. P, 151, Consolidation of suits. C. P. 422. 

(1) Multifariousnesa is another name given to the 
cumulation of actions; or, more properly, it is the name 
given to such cumulation as is objectionable and not per- 
mitted. Cumulation is of two kinds: first, that per- 
mitted in this article and limited in its scope by the three 
succeeding articles; and, second, the joinder of several 
parties as plaintiffs or as defendants, or both. This lat- 
ter kind is nowhere treated in this Code, and this is as 
proper a place as any other to touch upon this important 
subject. Finegan, 185 La. 482. 

(2) Joinder of Parties. This subject is more fully 
treated in the case of Gill et als. vs. Lake Charles et al., 
119 La. 17, 43 Sou. 897, than in any other decision of our 
Supreme Court The opinion in this case should be care^ 
fully read. Many cases from this and other jurisdictions 
are reviewed. We will not cite here any case cited in 
this opinion, as they are digested therein. 

The general rule as evolved in the opinion is that i^ 
multiplicity of actions is to be avoided, and for that rea- 
son joinder of parties as plaintiffs or defendante is to 
be encouraged; but that parties cannot be allowed to 
join as plaintiffs unless they have a common interest in 
the matter at issue, or be joined as defendants unless they 
have a like interest or a common defense. 

The reason for the limitation of the right of joinder 
of parties is apparent. It would tend to confusion to try 
various issues between different parties in the same suit; 
and it would be unjust to compel a defendant to come into 
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court and hear evidence upon a cauae with a large part 
of which he has no connection whatever. Davidson, 126 
La. 546. 

As may be plainly seen, no precise rule can be laid 
down, and much is left to the discretion of the Court in 
many cases. 

It may be of assistance to subjoin cases not cited in 
the Gill case, supra, where joinder of parties has been 
allowed and where it has been denied. 

(8) Joinder of Parties Not Allowed; Misjoinder. 

(a) A plaintiff cannot in the same suit sue differ- 
ent parties for different amounts claimed from each 
under a separate contract. Wilterhaler, 119 La. 
125, 48 Sou. 980; Jones, 114 La. 996, 88 Sou. 763; 
Broadwell, 28 A. 172; Tague, 88 A. 456; Darden, 180 
La. 998, 68 Sou. 857. 

(b) Nor can distinct creditors under separate 
contracts join as plaintiffs. Jones, 114 La. 996, 38 
Sou. 763; Blum, 111 La. 1092, 36 Sou. 202; State vs. 
Judges, 106 La. 333. 

(c) Two or more trespassers upon the same land 
cannot be joined as defendants unless fhe petition 
shows that they were joint trespassers. Breaux 
Bridge, 121 La. 188, 46 Sou. 206. And so with any 
other tortfeasors. Cane, 34 A. 1096, 1097; New 
Orleans, 32 A. 1165; Cline, 41 A. 1031. See note 4, 
(i) , post Courtney, 131 La. 675, 678. 

(d) Nor can an action on a contract against one 
party be joined with an action for tort against an- 
other. Neugass, 43 A. 82. Except when. See note 
4, (b) , post. 

(e) The pledgee of a note cannot in the same suit 
sue on the note and for the debt for which the note 
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was pledged, where the maker and the pledgor are 
different persons. Forstall, 47 A. 105, 16 Sou. 651. 

(f ) Plaintiff in petitory action cannot join as de- 
fendants different persons, each in possession of a 
different portion of the land sued for, where they 
do not derive title from a common author. Southern, 
109 La. 458. See note 4» (d), post, for the con- 
verse. See Davidson, 126 La. 542, 52 Sou. 759. 

For disposal of case on misjoinder, see note 10, 
post. 

(4) Joinder of Parties AVowed. 

(a) All parties to the same contract, though 
each is sued for a different amount. There is unity 
of defense. Dilzell, 120 La. 274, 45 Sou. 188; Hus- 
ton, 10 A. 771; Union, 118 La. 486, 447. Or quMi- 
contract Clarke, 85 A. 451. To set aside contract 
Bienvenue, 126 La. 1108, 1105. Principal and sore? 
ty. 82 A. 1076, 1080. 

(>b) One can be sued on a contract and another 
for tort in the same action if the claims arose out of 
the same transaction. Briel, 112 La. 417; Holzab, 
88 A. 187; Riggs, 89 A. 1081; Conery, 38 A. 872; 
Arrowsmith, 17 La. 420. 

(c) Several creditors may join in a revocatory 
action and may make defendants all who are charged 
with complicity. Marx, 50 A. 1229; Mechanics', 88 
A. 849; Blum, 111 La. 1098, 86 Sou. 202. 

(d) In petitory action, where defendants possess 
without title. They have a common issue in resist- 
ing plaintiff's title. Vicksburg, 46 A. 1287, 1240. 
And also where defendants hold from a common au- 
thor. Derbes, 28 A. 644; Caines, 2 How. 619. See 
note 8, (f), ante. Ross, 46 A. 1250, 1254. 
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(e) All sufferers from the same tort may join 
in an action for damages resulting therefrom. Glai- 
rain, 40 A. 178, 3 Sou. 625; Curley, 40 A. 813; Wil- 
liams, 51 A. 186, 187; Eichom, 112 La. 251. The 
foregoing are all cases where widow was suing for 
herself and as tutrix of her children for damages for 
death of husband and father. But the principle is tha 
same as to any other co-plaintiffs unless the defend 
ant has different defenses to the claim of each. In 
La Groue, 114 La. 263, husband and wife were per- 
mitted to join in a suit for damages suffered by each 
from the same tort. The plaintiffs in the foregoing 
cases derived their claims from injury to or death of 
the same person, and their claims were closely re* 
lated. In Bowman, 27 A. 601, 602, several plain- 
tiffs, not related, were permitted to join in an action 
for damages for the same tort. And so in Arm- 
strong, 46 A. 1448, 16 Sou. 468. And in Hotard^ 
36 A. 460. And in Madere, 126 La. 342, 346. 

(f ) Two or more taxpayers may unite in a suit 
against a municipal body for illegal action which 
prejudices them. Johnson, 106 La. 149; Gill, 119 
La. 17. 

(g) The insured and the assignee of his policy 
can join in a suit to have their rights under the pol- 
icy recognized. Sufficient unity of interest. Elgut- 
ter, 62 A. 1733. Also insured and beneficiary. Mc- 
CleUand, 107 La. 124. 

(h) It was decided in Favrot, 30 A. 606 that 
several judgment creditors holding judgments 
against a parish cannot join in a suit to compel the 
Police Jury to levy a tax to pay the several judg- 
ments. But we submit that, if the proceeding was 
a proper one for each acting individually, it was 
proper for them to join, under the general princi- 
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pies which have controlled in the cases cited in 
notes 2, 8 and 4, infra. 

(i) Participants in the same tort may always be 
joined as defendants in suit for same. Cline, 41 A. 
1041; State vs. St. Paul, 110 La. 722; Clement, 12 
A. 699; Williams, 117 La. 601; Standard, 130 La. 
149, 155. And in suit to prevent same. Luchini, 
126 La. 972, 53 Sou. 63; Planters', 52 A. 1243. 

(5) Right to Severance, or Sepa/rate Trial. It is a 
matter within the discretion of the trial Jud^re to grant 
or refuse a separate trial to defendants who have been 
joined in a suit. Clement, 12 A. 599; State vs. St. Paul, 
110 La. 722, 34 Sou. 750; Arrowsmith, 17 La. 420, 421. 

In Holzab, 38 A. 185, it was held that permitting de- 
fendants to sever cured any possible objection there might 
have been to their being joined in the action. 

The right to a severance seems to be recognized, un- 
der the circumstances, in Riggs, 39 A. 1030» 1031 ; and it 
was held that it was optional with defendants. But see 
110 La. 725. 

(6) jMrisdictional Amount, Appellate and Otherwise, 
Where Joinder. Where joinder of plaintiffs is rightfully 
permitted, the aggregate amount of their claims deter- 
mines the appellate jurisdiction. Bowman, 27 A. 601; 
Armstrong, 46 A. 1448, 16 Sou. 468; La Groue, 114 La. 
253, 256. 

But where the defendants are wrongfully joined, the 
Aggregate amount is not the test of appellate jurisdiction; 
but rather the amount of the claim against each defend* 
ant is. Broadwell* 28 A. 172 ; Tague, 38 A. 456 ; State vs. 
Judges, 106 La. 333; Sewerage, 117 La. 923, 42 Sou. 426 J 
Southern, 109 Ija. 453, 33 Sou. 559; State Nat Bank, 39 
A. 806, 2 Sou. 600. And likewise where several plain- 
tiffs join on distinct claims. Landry, 104 La. 757. 

See, also, Marx, 50 A. 1230» 1235; Louisiana Western^ 
33 A. 806. 
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(7) HamUesa Joinder. If one of the plaintiffs has a 
cause of action distinctly set out, the joinder of an un<- 
neceasary party as plaintiff will not dismiss the suit as 
to him. Thus, where the husband sues on a community 
debt, the joinder of the wife with him is surplusage. Mc- 
Clure, 104 La. 498; Cooper, 29 A. 213; Williams, 62 A. 
1427; Barton, 12 A. 333; Holzab, 38A. 188. In other 
cases. St. Geme 117 La. 232, 237 ; Lewis, 109 La. 1080, 
1035; Bank, 133 La. 494. 

Where one of the plaintiffs was afterwards deprived of 
all interest in the suit, not dismissed, but continued as to 
other. Wiemann, 112 La. 305, 36 Sou. 358. 

(8) Not Necessary Parties. 

(a) The executor named in a wi^ may defend it 
alone. Those claiming under it not necessary par- 
ties. Coulter, 7 A. 397 ; Theriot, 114 La. 612, 618; 

(b) A party may sue on a contract without join- 
ing another party with whom he has agreed to di- 
vide his interest in the contract. Torian, 46 A. 1503. 
16 Sou. 405. 

(c) A mere simulated transferee need not be 
joined. Janney, 36 A. 118. Nor defendants' vendor 
where sale not attacked. Hoffmann, 110 La. 1070, 
35 Sou. 293. 

(d) It is not necessary that all joint obligors 
or all joint obligees be joined as plaintiffs or as de- 
fendants, as the case may be. R. C. C. 2081, 2085; 
Act 103, 1870, found in Acts 1871, p. 18, Sec. 2; 
Hincks, 38 A. 873; Police Jury, 116 La. 286; Heirs 
of Hickman, 12 A. 268; Skip with, 34 A. 28; Tugwell, 
32 A. 848; Glasscock, 33 A. 584, 586; Bumey, 41 A. 
627, 632. Father and mother in suit for death of 
son. LeBlanc, 129 La. 196, 56 Sou. 761. 

(e) Likewise with debtors in solido. Shreveport, 
131 La. 933, 60 Sou. 621. 
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(f ) In a suit to remove an obstruction to a nat- 
ural drain, against a proprietor below, the drainage 
district in which situated is not necessary party, nor 
are other proprietors above or ibelow. Robert- 
son, 132 La. 319, 61 Sou. 388. 

(9) Disposal of the Case on Misjoinder. Where the 
exception of misjoinder has the same application to one 
of the joined parties as to another, the Court can do noth- 
ing but dismiss the case on sustaining the exception. Da- 
vidson, 126 La. 542, 547. 

Where, however, the exception is aimed more particu- 
larly at one of the parties, the Court will dismiss the suit 
as to him, and continue what remains. Darden, 180 La. 
1001. 

The student who wishes to pursue this inquiry further 
might examine the cases cited in note 3, infra, and see 
what disposition was made of the cases. 

(10) Necessary Parties: Nonjoinder. To finally de- 
cide and determine certain matters, it is necessary to^ 
have particular parties before the court. Courts cannot 
be required to decide cases piecemeal, or to expose them- 
selves to the risk of rendering contradictory or unavail- 
ing judgments. The Court will, ex proprio motu, notice the 
absence of necessary parties. Willis, 42 A. 876, 880; 
Blum, 111 A. 1092, 36 Sou. 202; Vicksburg, 45 A. 621, 
12 Sou. 743; Hyde, 10 R. 387; Ashbey, 41 A. 138, 5 Sou. 
546. 

(a) All the parties to sales or other contracts are 
necessary parties to a suit to annul the same. Blum, 
111 La. 1092, 36 Sou. 202, and cases cited; Bumey, 
41 A. 627, 6 Sou. 248; Latour, 134 La. 342, 64 Sou. 
133; Dunham, 133 La. 213, 215; Fecel, 32 A. 91; 
Stockmeyer, 32 A. 106. 

And to annul a judicial sale the adjudicatee is 
necessary party. Smith, 37 A. 122. 
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So, in an action for the resolution of a sale, all 
parties necessary. Bankston, 117 La. 1054, 42 Sou. 
500. And to correct an error. Bonvillain, 117 La. 
794, 816. 

Revocatory acUoru Troustine, 89 A. 939; Black, 
38 A. 696; Miltenberger, 31 A. 259; Zimmerman, 28 
A. 454; Hyde, 10 R. 388; Seixas, 39 A. 510, 513; 
Lawrence, 6 R. 21. 

(b) In vwrtition, all co-owners are necessary par- 
ties. Bothick, 109 La. 1, 33 Sou. 47. If one is miss- 
ing, all proceedings are null, even between those who 
were parties. Smith, 131 La. 970, 60 Sou. 634 ; Ware, 
35 A. 288; Union Bank, 47 A. 636; Gibbs, 47 A. 766; 
Savage, 15 A. 250. 

(c) One's title to property cannot be inquired into 
in a suit to which he is not a party. Byerly, 118 la^ 
265, 267; Ricard, 27 A. 365; Adler, 36 A. 175, and 
cases cited. Nor his possession. Ricard, 27 A. 365. 
Title to a judgment. Bothick, 34 A. 907. Shares 
of stock. Reid, 32 A. 546; De St. Rome, 34 A. 422; 
De St. Rome, 20 A. 383. Fee. 35 A. 413. 

The pledgee of i^ mortgage note is a necessary party 
to a suit to annul the mortgage. Theriot, 125 La. 
363, 51 Sou. 292. 

(d) An order granting a respite is a judicial con- 
tract among the debtor and his creditors, and one can- 
not sue to annul it without making the other creditors 
parties. Vicksburg, 45 A. 621, 12 Sou. 743; Andrus, 
45 A. 1070; Block, 46 A. 1104, 1111; Kelley, 51 A. 
195. 

(e) Distribution; Concursus; Insolvency. All 
claimants interested in a fund in the hands of the 
court should be made parties to a proceeding for its 
distribution. Citizens' Bank, 40 A. 149, 3 Sou. 538. 
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In insolvency, all creditors. Conrey, 8 La. 371. See 
Lauterbach, 126 La. 839, 61 Sou. 1008 ; see Louisiana 
Board, 31 A. 806. 

(f) The one from whose property a judgment 
will have to be paid is a necessary party to the pro- 
ceeding to obtain the judgment. DriscoU, 117 La. 
264, 41 Sou. 568; Hughes, 23 A. 682; Jones, 114 La. 
996, 38 Sou. 763; O'Bryan, 26 A. 608. 

(g) And likewise the party most interested in 
the subject-matter of the suit is a necessary party. 
As the corporation, in a suit concerning its property 
or membership. Ross, 9 A. 337. The mortgagee, in 
a suit to erase the mortgage. Ashbey, 41 A. 188, 
141; State vs. Recorder, 21 A. 401; Hearing, Man- 
ning, 33; Pickett, 28 A. 846; Chaff e, 30 A. 1307, 
1311 ; Morris, 34 A. 665. But where the mortgagee 
has no interest, as where the notes have been paid, 
and where it is the clear duty of the recorder to can- 
cel, he will be mandamused so to do, without making 
the mortgagee a party. Erwin, 6 A. 2, 4; Lanaux, 
36 A. 975; Willis, 41 A. 694, 6 Sou. 730. 

Upon this principle, the creditor, to pay whose 
judgment a tax has been levied, is a necessary party 
to a suit to enjoin the collection of the tax. Shields, 
31 A. 765. 

And in a suit for appointment of liquidator to a 
partnership, all partners, or their heirs or represen- 
tatives, must be made parties. 

All parties in interest. Vandine, 26 A. 388. 

(h) To annul a judgment or to appeal from it, 
all parties to the judgment are necessary parties. 
Gremaud, 116 La. 79, 38 Sou. 901 ; Morris, 30 A. 878; 
Willis, 26 A. 156. 

(i) The legality of an act of a Police Jury can- 
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not be inquired into in a proceeding to which the 
Police Jury is not a party. Egan, 39 A. 967, 3 Sou. 
85. 

(11) Disposal of Case on Nonjoinder. The Court 
will, as seems to it most proper, either render judgment 
of nonsuit or give opportunity to bring in the necessary 
parties. The cases cited in note 11 may be examined to 
see what disposition was made in each case according to 
the circumstances. 

But the Court can never force a defendant upon a plain- 
tiff, the plaintiff having in every case the right to say 
whom he will sue or not sue. St. Charles, 109 La. 497. 

Cumulaton Not Permitted, When; Examples. 

Art. 149. The plaintiff is not allowed to cumulate 
several demands in the same action, when one of them is 
contrary to or precludes another. 

As when one has bought a thing in the name of an- 
other, and with his funds, without his authorization, the 
person for whom the purchase has been made, can not de- 
mand, by the same action, both the thing bought in,h)s 
name and the money employed for paying the price. 

Nor can a vendor demand, at the same time, the re- 
scission of the sale he had made and the price for which 
it was made ; he must decide for one or tiie other of the 
two causes of action, as the one precludes the other. 

(1) Proceedings on improper cumulation. Art. 162. 

(2) Other inconsistent demands: 

(a) Demand for the annulment of a judicial 

sale, and demand for the proceeds of such sale. 

Campbell, 37 A. 323, and authorities there cited; 

Ouliber, 16 A. 287; Mather, 84 A. 410; Theurer, 

24 A. 597. 
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And so in private sale with demand for rescission 
and demand for price. Cochran, 38 A. 525. Spe- 
cific performance and damages. Sondheimer, 121 
La. 786. 

(b) Demand to be decreed the owner of prop- 
erty, and demand for recognition of lien or privi- 
lege upon the same property. Adler, 36 A. 169; 
Cohen, 41 A. 545, 6 Sou. 472. 

(c) Demand to be recognized as sole heir ac- 
cepting purely and simply, and demand to be ap- 
pointed administrator. Berfuse, 34 A. 599. 

(d) Demand to have sale declared a mortgage, 
and the demand to rescind for lesion. Bonnette, 
111 La. 855, 35 Sou. 953. 

(3) Inconaistent Grounds. Upon the same princi- 
ple, a demand cannot be based upon two or more incon- 
sistent grounds ; as : 

(a) Demand for rescission, upon nonpayment 
of price and lesion. Parker, 37 A. 22, 25. 

(b) Demand for 4a fixed sum, on one ground 
or another, without alleging or proving which. 
Lazarus, 117 La. 711, 42 Sou. 230. 

(c) Demand for money, upon purchase of note, 
and upon subrogation by payment of the note. 
Weil, 42 A. 492, 496. 

(4) Demands Inconsistent With the Form of Pro^ 
ceeding. Some demands, while perhaps not inconsist- 
ent with other demands, have been held to be inconsist- 
ent with the proceeding in which they were urged. Thus, 
in an opposition to an administrator's account the op- 
ponent cannot: 

(a) Demand property claimed to be in the pos- 
session of administrator, but belonging to opponent. 
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Blahcand, 48 A. 578, 581; Sanchez, 41 A. 504» 6 
Sou. 791; Troxler, 46 A. 738, 747, 749; Cathey, 15 
A. 228. 

(b) Demand the nullity of the sale of succession 

property. Scott, 41 A. 668, 6 Sou. 792. 

And in a proceeding against an executor to annul the 

will and have plaintiff declared sole heir, questions of 

title to specific property should not be engrafted on the 

proceeding. Vidal, 44 A. 41, 10 Sou. 414. 

Demands against an executor in ^is personal ca- 
pacity should not be brought in the succession proceed- 
ings. Kranz, 117 La. 647, 42 Sou. 197. 

(5) Pleading in the Alternative. Demands which 
would otherwise be deemed inconsistent may be pleaded 
in the same suit, provided it is done distinctly in the 
alternative. Dilzell, 120 La. 279, 280. Examples of 
this are: 

(a) Revocatory action, and action en declara- 
tion de simulation. Harrison, 52 A. 707, 708; 
Chauffe, 34 A. 684; Johnson, 30 A. 1203; Payne, 
106 La. 86, 30 Sou. 263; Coleman, 106 La. 194, 30 
Sou. 99. 

These demands have been cumulated, not in the 
alternative, where the other side failed to make 
timely objection. Mackesy, 38 A. 385 ; Goothye, 111 
La. 770; Hoffman, 110 La. 1075; Morris, 39 A. 720. 

It was held in Brown, 30 A. 966, that the allegar- 
tions that a transfer of property is a simulation 
and that it is a donation in disguise are inconsist- 
ent. Exactly the contrary is held in Villars, 34 A. 
198. 200. 

(b) Demand for property, and, in the alterna- 
tive, its value. Maduel, 80 A. 1404; Nouvet, 15 A. 
293; Burney, 47 A. 91. 
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(c) Demand for the whole succession, or, in 
the alternative, the legitime. HoUingshead, 16 A 
884. 

(d) Demand for cancellation of assessment, and, 
in the alternative, for its reduction. New England, 
121 La. 1069, 47 Sou. 27. 

(e) Demand for absolute divorce, and, in the 
alternative, for separation from bed and board. 
Mack, 39 A, 494. 

(f ) Demand that property standing in the wife's 
name be declared paraphernal, and, in the alter- 
native, in the event that it is held to be community, 
that it be declared exempt from seizure under the 
homestead law. Knight, 105 La. 35. 

Petitory Action Excludes the Possessory. 

Art. 150. In possessory actions, one can not claim, 
at the same time, both the possession and the ownership ; 
if the two are demanded, it shall be presumed that the 
possessory has been relinquished in order to resort to the 
petitory action. 

See Arts. 54, 55 and 57, and the notes thereto. 

(1) In Baldwin, 130 La. 712, the action was pos- 
sessory, and, in the alternative, petitory. It was held 
that plaintiff should have been required to elect between 
the two, and, on failure to do so, his suit dismissed. No 
reference was made in the decision to either this article 
or Art. 54, but Art. 152 was alone referred to and fol- 
lowed. If this ruling is correct, it must be on account 
of the demands being made in the alternative; for other- 
wise both this article and Art. 54 would require that the 
action be treated as petitory only. See notes 2 and 3 
to Art. 152. 
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(2) Jactitation or Slander of Title being a form of 
possessory action, it cannot be cumulated with the peti- 
tory; Bossier's, 119 La. 500, 44 Sou. 278. Query: Why 
was not this article and Art. 54 applied and the action 
considered petitory only? Answer: Perhaps on ac- 
count of the conflicting demands ?or damages for tres- 
pass based partly on ownership and partly on posses- 
sion. See action for trespass, ante. See note 15 to Art. 
55. 

When Cumulation Permitted. 

Art, 151. If the Plaintiff has several causes of ac- 
tion tending to the same conclusion, not contrary to nor 
exclusive of each other, though they arise from different 
contracts, he may cumulate and bring them in the same 
suit; as, for example, if one claim from another one hun- 
dred dollars in virtue of a sale, and one thousand dollars 
in virtue of a loan, or if he claim a movable from another 
both by inheritance and by purchase. 

(1) The terms of Art. 148 seem to allow a wider 
range to cumulation than does this article. 

(2) The policy of the law being to permit cumula- 
tion of demands between the same parties, when not in- 
consistent, in order to avoid a multiplicity of actions 
(Leverich, 15 A. 310, 311), the instances where it has 
been permitted are almost too numerous for citation. 
The question has, however, been frequent subject of ad- 
judication, and we append a list of examples. 

(a) Partition with petitory action. Durbridge, 
43 A. 504, 9 Sou. 95; LeBlanc, 41 A. 1023; Morris, 
34 A. 204. 

(b) Recognition as heir, account of administra- 
tion, and property in hands of the curator. Miller, 
20 A. 577, 579. 
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(c) Entry upon land, taking of trees, and own- 
ership of staves. Tensas, 132 La. 1022, 1025. 

(d) Specific performance of several distinct ad- 
judications at same sale. Michenor, 49 A. 360. 

(e) Restitution of price, and correction of error 
in description of property. Bonvillain, 117 La. 794, 
42 Sou. 273. 

(f ) Recovery for cattle killed at different times. 
Learned, 128 La. 430, 54 Sou. /931. 

(g) Wages as overseer, value of crops, supplies 
and money furnished, use and hire of teams, and 
board of laborers. Torian, 46 A. 1502, 16 Sou. 405. 

(h) Personal property and damages for its seiz- 
ure. Hodge, 105 La. 669. 

(i) Partition of plantation and settlement of ac- 
counts. Bayly, 35 A. 778. 

(j) Damages ex delicto, and damages ex con- 
tractu. Enders, 35 A. 1002. 

(k) Injunction of the execution of two separate 
judgments. Medart, 15 A. 622. 

(1) Definite sum and settlement of partnership. 
McNair, 40 A. 353, 4 Sou. 310. 

(m) Dissolution of lease and rent. Fox, 31 A. 
67. 

(n) To have existence of partnership declared 
and procure its liquidation. Mills, 30 A. 824. 

(o) Petitory action for one tract of land, and 
for slander of title of another distinct tract. Wil- 
liams, 12 A. 873. ' 

(3) Not Obliged to Cumulate. But, although plain- 
tiff is permitted to cumulate his several demands in the 
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same suit when not inconsistent, he is not obligred to do 
so. Dimmick's, 111 La. 658. 

(4) Effect ^of Judgment on One Dema/nd. When de^ 
mands are cumulated in same suit, a judgment dismiss- 
ing one or more of them, but leaving one or more still 
pending, is not a final judgment, but only an interlocu- 
tory one; and, therefore, is not appealable unless it 
would work an irreparable injury. Bossier's, 117 La. 
221, 226. 

Proceedings Where Demands Are Inconsistent. 

Art. 152. When two causes of actions, contrary to 
and exclusive of each other, have been cumulated in the 
same demand, the defendant may refuse to plead to the 
merit until the plaintiff have made his choice as to which 
of the two he means to proceed with ; and if the excep- 
tion be sustained by the court, the plaintiff shall be bound 
to amend his petition so as to preserve only one cause of 
action; otherwise his suit shall be dismissed with costs. 

(1) It is generally held that a motion by defendant 
to compel plaintiff to elect, being a dilatory exception, 
comes too late after answer filed. Maissonneuve, 133 
La. €66, 63 Sou. 261; Lotz, 10 A. 20; Stewart, 10 A. 218; 
Gribble, 14 A. 793; McKoy, 8 A. 48. 

(2) It does not seem that this article should apply 
to the cumulation of the possessory with the petitory ac^ 
tion, aS' in that case it is expressly provided that the peti- 
tory excludes the possessory. Arts. 54, 150. It has, 
however, been twice applied to such a cumulation, 
whether by oversight or not, we cannot say. Maisson- 
neuve, 133 La. 666, 63 Sou. 261; Baldwin, 130 La. 712. 
See note (1) to Art. 150. 

(3) Pleading in the altemcvtive is in itself an elec- 
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tion as to which demand the plaintiff stands upon in the 
first instance, and usually in such case there can be no 
ground for a motion to elect. Dilzell, 120 La. 279, 280; 
Smith, 27 A. 98. 

This makes us the more to wonder at the ruling in 
Baldwin, 130 La. 712, where the petitory was cumulated 
in the alternative with the possessory. See note 2, infra ; 
note 1 to Art. 150. 

Perhaps the solution is that making the demands in 
the alternative is not demanding both at the same time, 
and that, therefore, the petitory could not be held to pre- 
vail and exclude the other. 

Art. 153. Demands are Principal or Incidental. 

The principal demand is that by which the suit is com- 
menced in court; and for this reason it is also termed 
ordinary demand. 

An incidental demand is that which is made before is- 
sue joined, in order to obtain something relating to the 
principal object of the suit; such are demands in war- 
ranty or in intervention. 

(1) Incidental Demamds by Plaintiff. These are 
probably not the incidental demands referred to in this 
article, for they really usually form part of the ordinary 
demand, as above defined, but they have been styled in- 
cidental demands in the reports. For example: 

(a) A demand for separation of property may, 
in a sense, be said to be incidental to a demand for 
separation from bed and board. Williams, 43 A. 869. 

(b) A demand for fruits and revenues of the 
land in question is said to be incidental to a demand 
in revendication. Winter, 6 R. 466; Maduel, 30 A. 
1405. 

(c) Garnishment under attachment is incidental 
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to the main suit, but not so with garnishment under 
fieri facias. Marquezee, 29 A. 194. 

(2) Inddental Demands by Defendant. C. P. 362, 
363. 

(a) In compensation. See C. P. 366 et seq. 

(b) In reconvention. See C. P. 374 et seq. 

(c) In warranty. See C. P. 378 et seq. 

(3) Incidental Demands by Third Persons. C. P. 364. 

(a) Intervention. See C. P. 389 et seq. 

(b) Third opposition. See C. P. 395 et seq. 

Decision of Incidental Demand: Jurisdiction. 

Art. 154. The principal demand must be brought 
before the court which has the jurisdiction of the case. 

The incidental demand must be decided at the same 
time with the principal ; it is subject to the same jurisdic- 
tion as the suit itself. 

(1) See notes to preceding article. Incidental de- 
mands by defendant and by third persons will be fully 
treated, when reached, under their respective heads, as 
indicated supra. 

(2) Jurisdiction of Inddental Demands by Plaintiff. 

(a) Garnishment under attachment being inci- 
dental to the main suit, the garnishee, wherever he 
resides in the State, must submit to the jurisdic- 
tion of the court where the main suit is pending. 
Gamishent under fieri facias, being an independent 
proceeding, must be sued lout in the court of the 
domicile of the garnishee. Marqueze, 29 A. 194. 

(b) When a court has once acquired jurisdic- 
tion over a demand by the plaintiff, from the fact 
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that it is incidental to the main demand, it retains 
such jurisdiction, although the main demand has 
ceased to be an issue in the case. Winter, 6 R. 466. 

(c) See note 3 to Art. 90. 



Demand for More Than Is Due. 

Art. 155. One should only demand in court what is 
really due to him ; nevertheless, if one demand more, the 
action shall be sustained for the amount actually due, and 
the defendant shall pay the costs, unless he prove that, 
previous to the suit, he made a real offer of the amount 
actually due to the plaintiff, with the interest and the 
costs which had accrued. 

(1) When plaintiff obtains partial relief he should 
have judgment for costs. Howcott, 138 La. 696. 

(2) For Real Tender, see C. P. 404 et seq. 

(3) Where one sues out an attachment for more than 
the evidence shows is really due, the attachment will be 
maintained for the amount actually due. Williams, 105 
La. 99, 100. 

(4) The only penalty for claiming more than is due 
is the reduction of the demand to what is actually due. 
Therefore, the suit should not be dismissed, but judg- 
ment given for the amount actually due, if it can be 
proved under the pleadings. Pharr, 104 La. 700, 702. 

Demand for Less Than Is Due. 

Art. 156. If one demand less than is due him, and 
do not amend his petition in order to augment his de- 
mand, he shall lose the overplus. 

(1) There could be no reason for designedly de- 
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manding less than is due, except to bring the demand 
within the jurisdiction of a court; of jurisdiction limited 
as to amount. See second paragraph of Art. 91 and note. 

(2) Scope and Meaning of This Article. This arti- 
cle does not mean that a party must join all his causes 
of action against the opposite party in the same suit. Hq 
may do so (Arts. 148, 151), but is not compelled to do 
so. It only forbids the dividing of one debt or one cause 
of action for several suits. Dimmick's, 111 La. 656, 658* 
35 Sou. 801. 

Therefore, Stafford, 25 A. 223, is very doubtful au- 
thority on the question here presented. Ill La. 659. The 
decision in the Stafford case, however, was eminently 
correct on other grounds. 

And when a party has taken judgment on mortgage 
notes, and given receipt in full satisfaction thereof in 
principal, interest. and costs, he cannot afterwards suc- 
ceed in an action for the attorney's fees expended in col- 
lecting the said mortgage. McCaleb, 14 A. 316; 111 La^ 
659. This is on the ground that accessories cannot be 
separated from the principal deibt, 'any more than the 
principal debt can be divided. 

And where a party pleads extinction of a judgment 
by payments, all payments pleaded and proved will be 
credited on the judgment, but the right wiH not be re- 
served to prove other payments in future proceedings. 
Pajme, 35 A. 979. A judgment cannot be attacked piece- 
meal, and litigation must have an end. Ill La. 660. 

In Brandagee, 2 R. 207, it is held that where rent is 
payable in fixed monthly installments, there may be as 
many suits for the rent as there are installments due. 
But it does seem to this writer, with all due respect, that 
this ruling is erroneous. The law abhors a multiplicity 
of actions, and here the different installments are duQ 
under the same contract. The different amounts are so 
closely related that all can be proved with as little 

192 



Demand for Less Than Due. 156, 2. 

trouble as one, and why permit the defendant to be vexed 
with several different suits, and the costs thereof, when 
one would suffice. Certainly the plaintiff can sue on one 
installment as soon as it becomes due without affecting 
his right to sue on other installments as they mature ; but 
he should be required to sue for all past-due installments, 
in one suit, under the penalty provided by this article. 
Interstate, 135 La. 472. Art. 2065 (2060) of the Civil 
Code should yield to this article in this respect. 

In Gaiennie, 130 La. 447, 58 Sou. 143, plaintiff, under 
the same contract, did certain plumbing work at a fixed 
price of $66.50, and laid sewer pipes at a price per foot, 
amounting to $48, for defendant. On the same day he 
filed in the city court two suits against defendant, one 
for the price of the plumbing and the other for the price 
of laying the pipes. The Court of Appeal, Parish of 
Orleans, decided that neither this article nor Article 91 
had any application to a case of the kind. The Supreme 
Court refused to pass on the question because the evi- 
dence taken in the case was not before it. Whether or 
not the Court of Appeal was right in this instance, it is 
evident that some limit should be put to the division of 
claims of this nature; otherwise, the creditor of a long 
store account extending over a long period, could divide it 
into as many different claims as he sees fit, and could 
even bring a separate suit on each item. Certainly the 
law does not contemplate this. 

In Acadia Co., 120 La. 1081, where defendant in at- 
tachment asked in reconvention for $100 damages, al- 
leging that he was entitled to greater damages, and re- 
serving the right to claim them in a court of competent 
jurisdiction, it was held that such demand was no bar 
to another demand for damages arising from the at- 
tachment. 

But in Vascocu, 14 La. 135, 141, it is held that a de- 
fendant who calls his vendor in warranty must embrace 
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in his demand in warranty his whole claim for damages 
arising from the eviction, and cannot afterwards sue for 
further damages. In this case, however, the question 
was perhaps '*res adjudicata." The question involved in 
this article and res ad judicata frequently run into each 
other, as shown in this case and the preceding. 

(3) Limit of Recovery in Same Suit. It is generally 
stated that plaintiff can obtain no greater award or re- 
lief than is prayed for in his petition. New England, 121 
La. 1069, 47 Sou. 27; Trimble, 35 A. 874; Payne, 85 
A. 979; State vs. Burke, 34 A. 404; La. Bank, 35 A. 199, 
and cases cited. 

And a demand cannot be increased without amending 
the pleadings. This applies to ^n administrator's ac* 
count. HoUingsworth, 45 A. 134, 141. 

And plaintiff is bound by his allegations of value. Al- 
though a value greater than that alleged be proved, he 
loses the overplus, even though the whole be less 1;han 
the amount sued for. Thus, where plaintiff sues for the 
value of 162 logs at $4.50 per M., and proves the loss 
of only i 125 logs, but worth $6.38 per M., he can recover 
only for 125 logs at $4.50 per M. The overplus is lost 
to him under this article. Carre, 113 La. 608, 610. It 
scarcely needs to be added that he could not succeed in 
another suit for the overplus. It is lost, and the matter, 
res adjudicata. 

But amendment is always permissible before issue 
joined; and even after issue joined in proper cases. See 
Art. 419. And the Supreme Court, on remanding a case, 
will, where proper, direct that plaintiff be allowed to 
amend. Wofford, 10 A. 637; Melancon's, 16 La. 151, 156. 

See notes (t), (z) and (aa) to Art. 172. 
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Interest, Failure to Demand It. 

Art. 157. If, in an action of debt, the plaintiff fail 
to claim the interest due to him, or to amend his petition, 
in order to include it, he can not, after judgment, de- 
mand such interest by another action; he shall be con- 
sidered as having remitted it. (To be concluded.) 
C. P. 553, 522. 

(1) This paragraph merely states a branch of the 
rule laid down in the preceding article for failing to de- 
mand interest is failing to demand all that is due. 

Interest will not be allowed unless prayed for in the 
petition. Mclntyre, 20 A. 217; Babin, 6 A. 297; Brown, 
30 A. 734, 736; Town of Vinton, 181 La. 674, 680. And 
cannot be recovered in a subsequent suit. Faurie, 2 M. 
83; Mann, 4 A. 28; Anderson, 12 A. 95. 

Where plaintiff claimed legal interest without alleg- 
ing a date, it was held that interest could be allowed un- 
der the prayer 'for general relief. Vincent, 47 A. 1288, 
1248. 

Where interest was claimed in the reconventional de- 
mand, but not expressly prayed for in the prayer, it was 
held that the Interest was claimed; that the prayer, in 
view of the allegations of the petition, included interest. 
SenteU, 49 A. 1021, 1028. 

Where the petition claimed interest at only five per 
cent, but referred to the note annexed to it, which bore 
interest at ten per cent., it was held that, under the 
prayer for general relief, the note prevailed over the er- 
ror, and ten per cent, was allowed. Leverich, 1 R. 469. 

We wish that we could close this note with the mention 
of the foregoing decisions which are in accord with this 
article. But there are at least two discordant notes. 

In Daquin, 8 N. S. 608, 622, it was held that when the 
interest is a legal consequence of the debt (by which we 
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understand legal interest) it will be allowed in the judg- 
ment, whether claimed or not. 

And the same is held in Duke, 17 La. 328. 

These two decisions referred to and construed Art. 
653, C. P., but did not refer to this article. We do not 
find that these decisions have been upheld in the later 
decisions, supra, and we do not believe them to be cor- 
rect law. 

In Schwartz, 30 A. 1002, a suit for materials fur- 
nished, there 'was no prayer for interest, and the Court 
said that substantial justice would be done by allowing 
it from judicial demand, under the prayer for general 
relief. If the interest was claimed in the petition, this 
might hold under the doctrine of the Sentell case, supra. 
If it was not so claimed, it was clearly wrong to allow it. 

On whole subject, see Ann. Cas. 1912 A. 1228. 

(2) In Suits for Damages for Tort interest can be 
allowed only from the date of the judgment. Latta, 131 
La. 274, 286; Salmen, 132 La. 357, 366; Eichom, 112 
La. 249; Bommarius, 123 La. 615, 617; Ortolano, 109 La. 
902, 912, and cases cited. Or, where the trial is by jury, 
from the date of the verdict. Goothye, 111 La. 771; 
Cochran, 211 Mass. 171, 97 N. E. 1100, Ann. Cas. 1913 B. 
206, and note. 

It does not appear in these cases whether or not in- 
terest was asked for, and we are not prepared to say 
whether or not such actions could be considered actions 
of debt and governed by this paragraph. At any rate, it 
would be safe pleading to ask for legal interest from date 
of judgment or /from date of verdict, as the case may be. 

Not Necessary to Demand Costs of Suit. 
Art. 157 (Concluded). 

But, as relates to the costs of the suit, it is not re- 
quired that they should have been claimed in the petition 
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or answer, in order to recover them ; they are due to hini 
in favor of whom the judgment has been rendered, even 
if nothing is said on the subject in the judgment. 

C. P. 549, 550, 551, 552, 472. 

(3) Costs are merely incidental to the judgment. 
Therefore: 

' (a) The plaintiff who fails must pay them all. 
St. Romain, 12 R. 195; Orleans Co., 17 La. 269. 

(b) The defendant cast for any amount must 
pay all, however small a balance is found in plain- 
tiff's favor. Borah, 121 La. 734, 75B; McCarthy, 
26 A. 382; La. Molasses Co., 52 A. 2070, 2082; How- 
cott, 133 La. 696; Bayly, 23 A. 423; New Orleans R. 
R. Co., 48 A. 1102. Even in contested election cases. 
Deal, 124 La. 999. 

(c) The appellant cast on appeal must pay the 
costs of appeal. State vs. Miller, 109 La. 241, 33 
Sou. 211. Even though nothing is said of costs in 
the judgment on appeal. Elms, 106 La. 31. 

(d) And when the slightest change in the judg- 
ment is made on appeal in appellant's favor, the ap- 
pellee must pay the costs of appeal. Holzab, 38 A. 
185, 191; New Orleans, 48 A. 1102; Keman, 119 La. 
247; Derigny, 133 La. 1031. 

(e) Costs are not left to the discretion of the 
Court. The law places them. Bartels, 48 A. 786. 
There can be no judgment for them apart from a 
judgment on another demand. Bolton, 10 M. 115; 
Nugent, 2 M. 307, 313. A Court which cannot de- 
termine a cause has no power or jurisdiction over 
the costs therein. They fall where the law places 
them, as a mere accessory or incident to the decision 
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on the question at issue. Begbie, 49 L. R. A. 141, 
128 CaL 154, 60 Pac. 667; Lambert, 115 La. 470. 

See, also, /Mechanics', 9 R. 17; Deal, 124 La. 996. 

See, also, note 6, infra. 

(f ) A witness summoned by defendant cannot 
sue the plaintiff, who was cast for costs, for his pay. 
The judgment for costs was in favor of defendant, 
not the witness, and the mode of collection is fieri 
facias. Smith, 10 A. 582. Nor can the Sheriff, 
otherwise than from the plaintiff who owns the judg- 
ment, collect his costs. Kershaw, 9 R. 77. 

;(g) Costs of lower court are not included in 
fixing the amount of the bond for suspensive appeal^ 
under C. P. 575. Brown, 9 A. 310; Jorda, 29 A. 
778; Paland, 42 A. 290, 7 Sou. 899. 

(h) Costs cannot be sued for in a separate suit. 
They must be taxed in original suit. Casey, 118 
La. 681. 

(4) Costs follow and are included in judgment, 
whether mentioned or not. State vs. Rost, 48 A. 459; 
Elms, 106 La. 31 ; Derigny, 133 La. 1031, 63 Sou. 507. 

(5) Costs Solidary. Where two or more defendants 
are sued jointly, or upon same cause of action, and are 
cast, they will be condemned for costs in solido. R. C. 
C. 2087; Lamotte, 52 A. 864, 868; Kittredge, 92 U. S. 
221. And also when two or more join as plaintiffs and 
are cast. Dunbar, 11 A. 713. 

(6) In Reconventiorud Demands the above rules ad 
to costs apply. C. P. 550; Peniston, 15 A. 679, 681; New 
Orleans, 11 A. 214; Hunter, 113 La. 833, 838. At first 

' sight, the Hunter case here cited may appear to be in 
conflict with the Peniston case here cited, because in the 
Hunter case, at p. 888, it is remarked that where both 
parties are cast the rule should be just the reverse of 
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that laid down in the Peniston case. Both parties were 
cast in each case, but in the Peniston case each was cast 
on his own demand; while in the Hunter case each was 
cast on the demand of his adversary. 

In one case, where there was a reconventional demand 
and each party succeeded in getting judgment on his de- 
mand, it was held that the costs should be paid by the 
one who recovered the smallest judgment. Bloch, 46 A. 
1334, 1345. This seems contrary to the law. See Cook, 
126 La. 413, 52 Sou. 560; Gilly, 122 La. 967, 48 Sou. 422. 

Jurisdiction as to Costs. 

(7) As said in note (1), (e), infra, costs follow and 
are included in the judgment, and no other Court than 
the one which rendered the judgment lias jurisdiction 
over the question. But it sometimes becomes necessary 
to tax the costs or fix the amount thereof. The jurisdic- 
tion to do this belongs incidentally to the court in which 
the proceedings had taken place; "primarily, the inferior, 
and by appeal the appellate, court." State vs. Judges, 
107 La. 69, 71; Whitney, 40 A. 112, 121; State vs. Laza- 
rus, 40 A. 856, 5 Sou. 289. And such costs should be 
taxed by rule in the same suit. Learned, 42 A. 456, 464, 
467; Casey, 113 La. 581, 37 Sou. 484. 

And no appeal will lie from decree taxing costs where 
no appeal has been taken from the judgment on the 
main demand to the Supreme Court when the amount of 
costs in dispute is below the jurisdiction of the Supreme 
Court. Freie, 107 La. 79; Robson, 119 La. 387^ 44 Sou. 
136. 

From the cases cited in this note construed with the 
cases cited in note (1), (e), infra, we conclude that 
from the necessary judgment, not left to the discretion 
of the Court, throwing the costs on the party cast, there 
can be no appeal separately from the main judgment. 
But from the judgment on a rule. to tax costs, where the 
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Court exercises discretion, and is not bound as to amount 
strictly by statute, an appeal lies to the court havii^g 
jurisdiction of the amount. 

(8) The foregoing notes have been written without 
regard to Sec. 2 of Act 229 of 1910, p. 388, which pro- 
vides as follows: 

"That all appellate courts of this State shall have 

power to tax the costs of the lower or appellate court, 

or any part thereof, against any party to the suit, 

as in its judgment may be deemed equitable." 

This statute repeals the effect of the paragraph under 

discussion, so far as appellate courts are concerned, but 

does not disturb the rule as relates to trial courts. 

The Supreme Court has thus far seldom exercised the 
discretion vested in it by this statute— only twice that ^ 
we have been able to find — to wit, in Brown, 133 La. 726, 
728; and in Williams, 128 La. 811, 55 Sou. 414. 

It is purely discretionary with the appellate court to 
. exercise the power vested in it by this statute; and. .the 
Supreme Court has in most cases since this statute was 
passed simply followed the old law, or allowed it to take 
effect, as it does if the power given by the act of 1910 is 
not exercised. Derigny, 133 La. 1032, 63 Sou. 507. 

Demand Can Not Be Premature. 

Art. 158. When the demand is premature, that is to 
say, v^hen the action has been brought before the debt has 
become due, the suit must be dismissed, leaving to the 
party his right to bring his action in due time. 

The same rule must be observed if the object due be 
demanded out of the place where it was to have been de- 
livered, or if the obligation be conditional, and its execu- 
tion be demanded before the condition has been fulfilled. 

C. P. 14; R. C. C. 2052. 
See note to Art. 14. 
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(1) Suit cannot be brought to enforce a conditional 
obligation until the condition has been fulfilled. Plaintiff 
will be nonsuited. Thompson, 20 A. 535; Gronig, 13 
L. 402; Forbes, 15 A. 707, 708. 

(2) Svit by an nccommodation acceptor is premature 
before the maturity of the bill and payment by him. 
Shannon, 9 A. 526. Or by any acceptor. First Bank, 
41 A. 231; Reed, 2 A. 498; Price, 13 A. 526; Todd, 14 
A. 426. 

(3) Suit on a note against an endorser is premature ^ 
before the maturity of the note. Harrod, 5 R. 449 ; Bank, 
49 A. 934, 948. And against the drawer of a bill of ex- 
change. Denegre, 10 A. 324 ; Chaflin. 44 A. 518, 10 Sou. 
862. 

(4) Although (Utachment is allowed on a debt not 
yet due, it must be upon a debt actually existing, though 
not due. It cannot be allowed upon a conditional or con- 
tingent liability. Sondheimer, 121 La. 787, and cases 
cited on p. 795. 

(5) Suit on a Contractor's Bond is premature until 
after settlement of accounts between owner and con- 
tractor. Lhote, 115 La. 669, 674. 

(6) A suit to annul a sale of real estate and recover 
the purchase price, on the ground that there is a superior 
outstanding title in a third person, is NOT premature, 
although the plaintiff is in possession and has not been 
disturbed or evicted. Bonvillain, 117 La. 794, 807 et 
seq., overruling Bonnabel, 3 A. 699. See cases cited in 
the opinion on rehearing, and also in the first opinion, 
which was reversed on rehearing. See, also, Bayley, 26 
A. 257. 

(7) A suit for damages for wrongful injunction is 
premature until it is shown that the injunction has been 
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dissolved by final judgment. Thomas, 120 La. 605, 46 
Sou. 406. 

(8) A suit for divorce based on separation is prema- 
ture if brought within one year from finality of judg- 
ment of appellate court. HiU, 114 La. 117. 

(9) A suit by a minor to be recognized as owner of 
real estate purchased by his tutor in his official capacity 
is not premature from the fact that the succession of the 
minor's mother has not been finally settled. Rist, 44 A. 
378, 10 Sou. 760. 

(10) A suit against a notary for failing to record 
an act of mortgage is premature until it is shown that 
damages have actually resulted from the failure to re- 
cord. Dwyer, 40 A. 46, 3 Sou. 360. 

(11) A suit by taxpayers to prevent the holding of 
an election to decide whether or not a tax shall be levied 
is premature; the danger is too remote. Roudanez, 29 A. 
271. So with a suit to enjoin the execution of a judg- 
ment on which no writ has issued. State vs. Judge, 34 
A. 89. And so with a suit to enjoin the adoption of a, 
municipal ordinance. New Orleans, 39 A. 127, 1 Sou. 
434; Harrison, 33 A. 222. 

(12) Prematurity Must Be Pleaded in Limine. It 
has been universally held that the exception of prema- 
turity is dilatory and must be pleaded in limine; tliat is 
to say, before default taken or answer filed. C. P. 333. 
If this is not done, the defendant cannot raise the ques- 
tion afterwards. Howard, 1 La. 419, 420; Millaudon, 8 
La. 588; Benedict, 4 R. 392; Pecquet, 17 A. 204, 232; 
Wiltz, 18 A. 187; Mortee, 20 A. 237; Penniston, 18 A. 
158; Meaux 35 A. 360; Raymond, 112 La. 869, 36 Sou. 
787; Bijou, 118 La. 956, 43 Sou. 632; Levert, 127 La. 
1005; Landwirth, 47 A. 337. But the exception is not 
waived when referred to the merits by consent, partlcu- 
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larly where the answer is filed with reservation of the 
exception. Murray, 46 A. 462, 15 Sou. 25. 

But where the issue presented pertains to the merits, 
defendant waives no rights by not filing exception of 
prematurity in limine. American, 115 1a. 189, 38 Sou. 
960. This distinction should be carefully noted. Where 
there is an actually existing debt, although the day of 
payment has not arrived, and suit is brought upon it, uii- 
less prematurity is pleaded in limine, it will not avail. 
But where the debt is dependent upon a condition, and 
the condition has not happened, it is clear that there is no 
present debt. There may never be a debt because the 
condition may never be fulfilled. This condition belongs 
to the merits, and need not be pleaded in limine. Upon 
a debt of the first class, if the proper requisites obtain, 
attachment may issue under Art. 244. But upon the con- 
ditional obligation proper attachment cannot issue be- 
fore the condition happens. See notes 1, 2, 3 and 4, infra, 
and cases cited therein. And see note to Aort. 14. 

(13) Of course, if suit is brought upon a debt part 
of which is due and part not due at the time the suit is 
brought, judgment may be rendered for as much as is 
due, and nonsuit entered for the remainder. Christen, 
24 A. 50; Egan, 46 A. 481. And where the exception is 
not pleaded in limine, judgment may be given for all 
that falls due before answer filed. Millaudon, 8 La. 588, 
589. 

(14) The question of prematurity should be deter- 
mined as of the date of the institution of the suit. Cen- 
tral, 119 La. 264, 44 Sou. 10. In the case of a remedial 
writ,, as of the time the rule nisi issues. McClelland, 122 
La. 241, 47 Sou. 540. The time when a suit may be tried 
has nothing to do with the question of prematurity. Cen- 
tral case, infra. 
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Art. 159. Judicial demands are either verbal or in 
writing. 

It is only before justices of the peace that demands 
may be made verbally, as will be provided in the rules to 
be observed for proceedings before the tribunals of jus- 
tices of the peace. 

All other demands brought before courts must be in 
writing and in the form of a petition. 

Suits before Justices of the Peace. C. P. 1073 et seq. 
Petition and its requisites. C. P. 170 to 175, indii- 
sive, and the notes thereto. 

No Distinct Forms. 

Art. 160. Though there may be as many kinds of 
demands as there are actions, those which must be madQ 
in writing are subject to no distinct and peculiar form; 
they are only subjected to a few general and common 
rules hereafter provided. 

C. P. 172 to 175, inclusive, and notes; 161. 

Only Clearness Required, With Proper Prayer. 

Art. 161. It is sufficient in all judicial demands 

which are required to be in writing, to express dearlj 

what is demanded, with such conclusions as may serve 

for a basis to the judgment to be rendered in the cause. 

C. P. 172. Nos. 4 and 6; 173. 

(1) Vagueness is a general term applied to want of 
clearness, want of precision, generality of averment, in- 
sufficiency of detail, failure to aUege circumstances of 
time and place, etc., in pleading. 

Pleadings must set out what is to be proved, and must 
be sufficiently full and explicit to notify the adverse party 
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of the specific facts to be proved, so that he may be pre- 
pared to rebut. Another object to be attained is to fix 
with certainty the matter to be adjudicated, so that the 
judgment will constitue a bar to another suit for the 
same cause of action. DouUut, 37 A. 800, and cases cited 
on p. 802, under No. 11; Albinest, 107 La. 138; Pox, 118 
La. 342, 42 Sou. 958; Lombard, 107 La. 183; Esteves, 
121 La: 991 ; Goldsmith, 122 La. 835. 

Therefore, defendant may require plaintiff to declare 
whether he is suing on a written or a verbal contract. 
Lombard, 107 La. 183, 184, 185. But a mere plea of 
**vagueness," without calling upon plaintiff to so declare, 
will not be sustained, since it does not point out in what 
the vagueness consists. Bruce, 123 La. 969, 977 ; Brown, 
19 A. 438. 

One attacking a judgment as having been obtained by 
fraud and ill practices must specifically allege the acts 
constituting the fraud and ill practices. Moss, 130 La. 
285,287. 

A defendant sued for work, labor and materials fur- 
nished will be sustained in refusing to answer until a 
statement of the items and particulars constituting the 
amount is furnished. Hyland, 20 A. 65. And an account 
sued upon is not sufficient when one of the items is stated 
to be a balance brought over from a former account. 
The whole account must be itemized. Ledoux, 2 A. 395 ; 
Executors, 7 A. 535. 

In a suit for damages for negligence all that is re- 
quired is that defendant be sufficiently apprised of the 
cause of action against him, and a bill of minute par- 
ticulars need not be furnished. Whitworth, 121 La. 894, 
897. Especially where the case is in the Supreme Court, 
and all the facts show that defendant has not been in- 
jured by the overruling of his exception. WhitwQjJth, 
121 La. 898. And especially is this true when the knowl- 
edge of the details and causes of the accident are more 
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within the knowledge of the defendant than of the plain- 
tiff. Lykiardopoulo, 127 La. 309, 63 Soil 576. See Wil- 
liama, 52 A. 1441. 

And in a suit for damages, provided it is stated how 
the damages have been suffered, or for what they are re- 
coverable, they may be demanded in a lump sum, without 
assessing a stated amount to each element of damage. 
Bickham, 50 A. 765, 767, and cases cited; Solomon, 50 
A. 1294, 1297; Williams, 62 A. 1442. 

In a suit for separation from bed and board, general 
allegation of ill treatment will not suffice. There must be 
allegations of the facts constituting the ill treatment. 
Ogdeni 49 A. 1716. In suit for divorce. Gastauer, 132 
La. 942. 

In a suit to establish the existence of a will claimed to 
have been suppressed by defendants, plaintiffs are not 
required to allege specifically form, date and other par- 
ticulars concerning the wiU, especially where it appears 
that they expect to prove these facts by the testimony of 
defendants. Sprowl's, 109 La. 352, 358. See State, 35 
A. 1168. 

(2) The Exception of Vagueness is a dilatory excep- 
tion, and must be pleaded in limine. If sustained, the 
suit is not dismissed, but plaintiff is permitted to amend. 
Maissonneuve, 130 La. 715; Goldsmith, 122 La. 831, 48 
Sou. 279; DouUut, 37 A. 800. 

Defendant may, however, on the trial object to proof 
of what has not been alleged in the petition. But where 
the allegations are sufficient to notify him what evidence 
will be offered, he cannot object to the evidence on the 
ground of want of explicit and detailed allegation. His 
remedy was exception filed in limine. Doullut, 37 A. 800; 
Albinest, 107 La. 138. He cannot in such a case claim 
that he is taken by surprise by the evidence offered. Fox, 
118 La. 342; Western, 41 A. 385. 

And even though defendant has excepted in limine to 
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the want of particular averment, and been overruled* if 
he does not renew the exception, or plead surprise, or ob- 
ject under the reservation of his exception, when the 
evidence is offered on the trial of the case, he thereby 
waives his exception previously taken. Lykiardopoulo, 
127 La. 309, 314. 

(3) No Cause of Action Shown. A petition may be 
clear in its statement of facts, minute and explicit as to 
details and particulars, and at the same time show no 
cause or right of action under the law. It is clear, there- 
fore, that the grounds for an Exception of No Cause or 
Right of Action are grounds clear and distinct from the 
grounds for an Exception of Vagueness. Goldsmith, 122 
La. 831, 48 Sou. 279. 

To be safe from dismissal on exception of no cause of 
action, a petition should allege every fact necessary to 
recovery. For example, in a petition for damages for in- 
jury sustained upon the property of defendant through 
alleged negligence of defendant, it is essential that plain- 
tiff allege by what authority he was upon said property. 
Lynch, 127 La. 848, 64 Sou. 123; Morris, 132 La. 806, 
61 Sou. 383; Hart, 34 A. 323; Hicks, 5 M. 691. 

And in an action for injury received it is not sufficient 
to allege the facts and conditions from which injury 
might have resulted, but the causal connection between 
the facts and the injury must be stated. Gahagan, 119 
La. 25, 43 Sou. 900. 

And in a suit against the endorser of a note it is 
necessary that plaintiff allege due notice of dishonor 
given the endorser. Allegation that the note was pro- 
tested is not sufficient. Wisdom, 120 La. 700, 45 Sou. 554. 

And where a putting in default is necessary under the 
law, a petition which fails to allege that the defendant is 
in default, and how, shows no cause of action. God- 
chaux, 126 La. 187, 52 Sou. 269. 
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A petition may also show no cause of action from the 
fact that a certain allegation or allegations contained 
therein destroy the legal effect of the remaining allega- 
tions; as where a petition for damages for negligence, 
while showing defendant's negligence contributing to the 
injury, shows also the contributory negligence of the 
plaintiff, or some other fact barring his recovery. Inger- 
sol, 134 La. 19, 63 Sou. 609; Levy, 115 La. 204; Fried- 
richs, 114 La. 95 ; Levy, 32 A. 1029. 

A petition may also show no cause of action from the 
fact that it shows on its face that plaintiff's demands can- 
not be sustained by legal proof; as where a petition sets 
up merely a parol title to real estate. Camibre's, 134 La. 
94, 63 Sou. 680. 

(4) The Exception of No Cause of Action is what in 
common-law pleading is termed a demurrer. No evi- 
dence is taken upon the trial thereof. It is tried solely 
upon the allegations of the petition. State vs. Mayor, 
130 La. 196, 57 Sou. 798. And the question to be deter- 
mined is whether or not the petition sets forth on its 
face a right to judgment. Kird, 105 La. 226. And the 
exception should not be sustained when a judgment for 
ansrthing could be legally rendered on any of the allega- 
tions supported by evidence. Davis, 117 La. 320, 41 Sou. 
587. Nor where the sufficiency of allegation is doubtful, 
and under certain phases a cause of action might ap- 
pear. Hillard, 114 La. 884, 38 Sou. 594. All the allega- 
tions, however, are to be considered together, and with 
reference to the prayer. Howcott, 106 La. ,'530 ; Mais- 
sonneuve, ISO La. 714. 

This exception admits, for the purposes of the trial of 
the exception, the truth of the averments of the petition. 
Kird, 105 La. 226. That is to say, all the well-pleaded 
allegations of fact. Watkins, 107 La. 107; Goldsmith, 
122 La. 831, 48 Sou. 279. Facts alleged are admitted, 
but not conclusions drawn from them. Trahan, 126 La. 
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785, 61 Sou. 898; Malbrau£rh^ 128 La. 40, 64 Sou. 468. 
Thus, the allegation that a mortgage note is prior in 
rank to another mortgage note is merely a conclusion of 
law. It does not state the fact which causes it to out- 
rank the other note — ^viz., prior registry. Not having al- 
leged prior registry, the pleader would not, on objection 
made, be allowed to prove it. Levy, 133 La. 126, 181. 
See, also, Arent, 133 La. 134, 62 Sou. 602. And an alle- 
gation that defendant is a holder in bad faith is not an 
allegation of fact, but a mere conclusion of law. State 
vs. Hackley, 124 La. 855, 863. Nor will allegations that 
are purely inferential or argumentative be considered in 
determining this exception. McCloskey, 128 La. 198, 54 
Sou. 738. 

Nor will aUegations too general and indefinite be con- 
sidered, as the allegation that ''the will is absolutely 
void for other legal defects, fatal to its maintenance, 
which will be pointed out on the trial of this suit." 
Oglesby, 124 La. 1091. See, also, Coguenheim, 130 La. 
323, 324, 57 Sou. 989. 

In fact, the grounds for the exception of no cause of 
action and the grounds for the exception of vagueness 
sometimes run very close to each other; as where a peti- 
tion is so vague and indefinite that it is impossible to 
determine its meaning. Davie, 128 La. 159, 168. The dis- 
tinction is that, when the allegations are too vague and 
indefinite to admit of proof, the exception of no cause of 
action lies; if not, the defendant must content himself 
with demanding greater fullness of averment in limine, 
by the exception of vagueness. Note 2, infra. The point 
at which the allegations become too vague and indefinite 
to admit of proof is variable, and cannot be established 
by any rule which could be applied to all cases. SprowFs, 
109 La. 352, 33 Sou. 365. See State vs. Hackley, 124 La. 
865, 866, and instances there cited. 

(5) The exception of no cause of action, being a per- 
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emptory exception, may be filed at any stage of the suit 
Fletcher, 21 A. 150; Tarleton, 21 A. 500. And the main- 
taining of the exception dismisses the suit Goldsmith, 
122 La. 831, 48 Sou. 279. "Unless a cause of action is 
aUeged, there is no suit, and, hence, nothing to amend." 
State vs. Hackley, 124 La. 855, 869; Hart, 34 A. 323; 
Raymond, 35 A. 276. 

But, of course, the judgment of dismissal is no ^bar to 
plaintiff's renewing his suit on proper allegations. God- 
chaux, 126 La. 187, 52 Sou. 269; Hicks, 114 La. 219. 

And where no exception of no cause of action is filed, 
defendant contenting himself with objection on the trial 
to proof of necessary facts which should have been al- 
leged, plaintiff will be nonsuited. Wisdom, 120 La. 700, 
710, 711. 

Prayer of Petition. 

(6) By ''conclusions" we understand the prayer of the 
petition, which must ask for such judgment as the alle- 
gations of the petition, if proved, would warrant plain- 
tiff in recovering, under the law. See Art. 172, No. 6, to 
which we will defer more extended discussion of the 
prayer of the petition. 

SECTION 2. 

Before What Tribunals Actions Are to Be 

Brought. 

General Rule, Suit at Domicile of Defendant. 

Art. 162. It is a general rule in civil matters that 
one must be sued before his own judge, that is to say, be- 
fore the judge having jurisdiction over the place where 
he has his domicile or residence, and shall not be per- 
mitted to elect any other domicile or residence for the 
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purpose of being sued, but this rule is subject to those ex- 
ceptions expressly provided for by law. 

C. P. 76; 86, 87, 3; 89; 90; 93; 125; 129; 154. 

(1) This article is rigridly enforced. No exception is 
allowed except one expressly provided by law. West, 115 
La. 219 et seq.; Foote, 115 La. 37; Hardy, 104 La. 136, 
139; Sorrel, 26 A. 554; Dejona, 17 A. 277, 280; State vs. 
Judge, 21 A. 258 ; Rochereau, 24 A. 311 ; Richardson, 23 
A. 255; Boner, 6 R. 6; Bailey, 120 La. 893. 

(2) As to what constitutes Domicile or Residence, 
see R. C. C. 38 to 46, inclusive; C. P. 166, 167, 168; Tan- 
ner, 11 La. 175, 178, 179; Sanderson, 20 A. 312, 314; 
Steers, 47 A. 1553, 1557. 

The residence of a corporation is, of course, its domi- 
cile. Police Jury, 122 La. 391. 

(3) An Officer, when sued officially, must be sued at 
his official domicile. Note (1) to Art 129; State vs. 
Foster, 111 La. 1091 ; State vs. Fournet, 30 A. 1103. A 
State board must be sued at the domicile which it has 
fixed for itself under the law. State vs. Board, 105 La. 
535. 

The Police Jury, being domiciled in the whole parish, 
may be sued before any Justice of the Peace in the parish 
for an amount within his jurisdiction. State vs. Judge, 
41 A. 403, 6 Sou. 653; State vs. Dupre, 46 A. 117, 14 Sou. 
907. These cases overrule Berthaud, 7 R. 550. 

But when an officer is sued personally, even where the 
suit is to contest his right to the office, the suit must be 
brought at his personal domicile or residence. State vs. 
FoUett, 33 A. 228; State vs. Egan, 33 A. 910; Bailey, 120 
La. 893. 

(4) The Domicile of a Wife is that of her husband, 
and she must be sued there. R. C. C. 39; Evans, 8 N. S. 
247; McKenna, 23 A. 369; Sanderson, 20 A. 312; Claude, 
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48 A. 161, 168; Pint Bank, 128 Ijl 1019, 49 Soil 692. 
Bat where the hoBband abandoiui tiie home, wittioiit at- 
tempt to have the wife follow him, she may sue him for 
separation in the court of the home. McLean, 45 A. 
664, 12 Sou. 747. 

(6) A Minor^s DomicUe ia that of his tutor or parents. 
R. C. C. 89; Stephens, 19 A. 600. 

(6) An Interdielfs DamicUe is that of his curator. 
R. C. C. 89; Vick, 47 A. 48, 16 Sou. 568. 

(7) A suit for Interdiction must be brought at the 
actual residence of the proposed interdict, regardless of 
where his legal or constructive domicile may be. Dumas, 
82 A. 679, 682 et seq. 

(8) ''Shall not be permitted to elect any other domir 
eUe or residence for the purpose of being ewedJ* The best 
interpretation of this claqse that we have been able to 
find is that given in Jex, 18 A. 89. It makes absolutely 
null and void any agreement waiving domicile made at 
the time of the contract The object of the law is the 
protection of the needy borrower and hard-pressed 
debtor. 

But this clause does not prevent the transfer by con- 
sent of a suit from one jurisdiction to another after its 
institution. Stackhouse, 36 A. 629, 631. 

Nor does this clause nullify an acceptance of service, 
waiver of citation, and confession of judgment, signed 
two days before suit is filed, when the petition, service 
of which is accepted, is addressed to a particular court, 
other than that of defendant's domicile; but the judg- 
ment rendered thereon in the court named will be valid. 
Kelly, 40 A. 498, 4 Sou. 480. 

Nor is the effect of Art 93 in the least curtailed by 
this clause. See notes to that article. 

(9) The Exceptions to the general rule laid down in 
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this article are, in the main, provided in the three suo- 
ceeding articles. We will add other exceptions in the 
notes to Art 165. 

Exceptions to the Rule of Domicile: Real Ac- 
tions, Provisional Seizure, Sequestra- 
tion. 

Art. 163. In action of revindication (sic) of real 
property, or where proceedings are instituted, in order 
to obtain the seizure and sale of real property in virtue of 
an act of hypothecation importing confession of judg- 
ment, and in actions brought to enforce a legal or judi- 
cial mortgage against a third possessor, and in actions 
against a third possessor to enforce a special mortgage, 
and in all cases of provisional seizure or sequestration 
the defendant may be cited, whether in tlie first instance 
or in appeal, either within the jurisdiction where the 
property revindicated, hypothecated or provisionally 
seized or sequestered is situated or found, though he has 
his domicile or residence out of that jurisdiction, or in 
that where the defendant has his domicile, as the plain- 
tiff chooses; provided^ that all judgments rendered in 
such cases shall only be operative up to the value of the 
property proceeded against, and not binding for any ex- 
cess over the value of the property in personam against 
the defendant (As amended by Act 64, 1876, p. 106.) 
(1) Actions of RevendicaHon of Real Property in- 
clude: 

(a) Petitory action. Maduel, 30 A. 1405 ; Scott, 
8 A. 637; Blanchard, 4 N. S. 188. 

(b) Possessory action, and, therefore, slander of 
title, which is a form of the possessory action. Wil- 
liams', 117 La. 600, 608. 
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(c) Action to rescind sale for lesion. Smart, 109 
La. 986, 988. 

(d) Rescission of lease, and recovery of the 
premises. Second Municipality, 11 R. 887. 

(e) Action in declaration de simulation. Ed- 
wards, 20 A. 169. 

In fact, we believe that all real actions may be brought 
where the property is situated. Williams', 117 La. 608. 

It is certain that the word ''revendication'' is given a 
wider range in interpreting this article than has been 
given it in interpreting Art. 44, where it undoubtedly 
means actions in which the title is in issue. See notes to 
Art. 44. All other cases of real actions are covered by 
paragraph 8 of Art. 166. 

(2) Suit "to obtain the seizure and sale of real prop- 
erty'' under hypothecation importing confession of judg^ 
ment may be either in parish where property is situated 
or at the defendant's domicile; but in the latter case the 
proceeding must be via ordinaria. Gravier, 4 La. 239; 
Generes, 21 A. 653; Gantt, 25 A. 507; Fulton, 131 La. 
768, 60 Sou. 238; Scott, 15 A. 346; Roman, 17 A. 126. 

(3) Provisional Seizure and Sequestration. The right 
to pursue these remedies in the jurisdiction where the 
property is found seems to have been recognized even be- 
fore this article was amended to include them. Henning, 
5 A. 349, 352; Lalaurie, 8 A. 366; Gails, 14 A. 54; Giffin, 
19 A. 204. 

And so much more since the amendment of 1876. Car- 
roll, 43 A. 1194, 10 Sou. 187. And it is, in this case, held 
that it is of no consequence that the property has not been 
actually seized, the proceeding being quasi in rem. Car- 
roll, 43 A. 1194, 10 Sou. 187. 

The amendment of 1876 was made necessary by the 
decision in Gay, 27 A. 166, which held contrary to the 
earlier cases. 
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Property Held in Pledge. Where the plaintiff is in pos- 
session of the property proceeded against, as pledgee 
thereof, it was held before the amendment of 1876 that he 
must proceed at the domicile of defendant. Thorn, 9 A. 
231. The same rule doubtless still prevails, for there is 
no necessity for sequestration or provisional seizure of 
such property. 

(4) The proviso at the end of this article is not ex- 
pressed as clearly as it should <be, but it simply means 
that when suit is not brought at defendant's domicile 
the judgment must be limited to the property proceeded 
against, or its proceeds, and cannot be in personam 
against the defendant for any amount exceeding such 
value or proceeds. Carroll, 43 A. 1194, 1196; Giffin, 19 
A. 204, 206; Peterson, 17 A. 93, 97; Dejona, 17 A. 280; 
Lalaurie, 8 A. 367. 

This proviso cannot be said to apply strictly in actions 
of revendication ; for a demand for fruits and revenues, 
or their value, is said to be incidental to the demand in 
revendication, and follows it. See note (1) (b) to Art 
153, and note (2) (b) to Art. 154. 

(5) The Action of Boundary is a real action which 
must be brought where the property is situated. R. C. 
C. 840. And a suit to establish the boundary between 
two parishes may be brought in either parish. Caddo, 
114 La. 366, 38 Sou. 273. 

Exceptions Continued: Succession Matters. 

Art. 164. In matters relative to successions, the de- 
fendants, though domiciliated elsewhere, must be cited 
to appear before the court of the place where the succes- 
sion has been opened : 

* 1. In all suits brought by the heirs against each 
other, until after partition inclusively; 
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2. In all suits brought by the creditor of the de- 
ceased previous to the partition. 

3. In all suits relating to the execution of testamen- 
tary dispositions until the final settlement of the affairs 
of the estate has been effected; 

4. When the partition of an estate has been or may 
be made belonging to one or several heirs, who are pres- 
ent or represented therein, all the real and personid ac- 
tions, or others which are relative to said succession, shall 
be brought against the said heirs before the court where 
the said succession is opened. 

R. C. C. 1113; R. S. 2662. 

(1) Suits against a succession must be brought in the 
parish where the succession is open. Hereford, 14 A. 
833; Mellor, 33 A. 1404. And a suit against an adminis- 
trator as such is a suit against the succession. Gallier, 
1 R. 226. See Williams', 117 La. 608, 609. 

But an action in revendication of real estate against a 
pending succession may be brought where land is situated, 
though in a different parish. Williams', 117 La. 608, 609. 

(2) Suits relative to the will of the testator and rights 
under it. Denegre, 33 A. 689; Gibson, 32 A. 960. 

(3) The court in which the succession is open has 
jurisdiction to partition all the property of the estate, 
wherever situated in the State; and the whole should be 
partitioned at once. McGuire, 112 La. 76, 102. 

See notes to Art 165-1. 

(4) The Court where the succession is open, having 
ordered the sale of succession property, has jurisdiction 
to compel the adjudicatees at said sale to show cause why 
they should not accept title, or suffer the property to be 
resold, irrespective of the domicile of such adjudicatees, 
Lund, 134 La. 410, 415, 420. And has jurisdiction to 
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enforce any and all remedies against such an adjudicates. 
Bobb, 27 A. 844; Lewis, 6 La. 487. Such jurisdiction is 
incidental to the power to have the property sold. Hi«* 
gerty, 28 A. 87, 88; Raguet's, 6 N. S. 659; Landry, 4 
R. 127. 

Of the above cases, the Lund case is the only one in 
which it is shown that the defendants did not reside with- 
in the territorial jurisdiction of the court; but the other 
cases give the principle upon which the rule is based, and 
are cited in the Lund case. 

(5) A succession open in a court, and unclosed, is said 
to be a ''Juridical Entity J' West, 115 La. 219; Wilson, 
107 La. 139, 142. ''Juridical PeraotL" LeBlanc, 27 A. 
328. "An ideal 'being; a unity." Blake, 30 A. 390. "An 
entirety." Boisse, 31 A. 748. 

After the eucceasion is closed, if there has been no par- 
tition, the heirs are owners in common of the hdireditary 
effects. Freret, 31 A. 506. Of course, if there has been 
a partition, each owns his share separately. See Levy, 
40 A. 606, and cases cited. 

A Succession Is Closed: 

(a) When the administrator's account has been 
homologated, and the heirs placed in possession, by 
judgment, whether all the deibts have ibeen paid or 
not. Freret, 31 A. 506; Caire, 43 A. 1188; Aron- 
stein, 51 A. 1066, 1066. 

(b) Where the heirs have unconditionally ac- 
cepted and been placed in possession by judgment. 
Woolfolk, 30 A. 139, 144; Mayronne, 30 A. 974; Dun- 
ford, 26 A. 66, 57 ; Hacker, 28 A. 446, 447 ; Augustin, 
29 A. 838; Beauregard, 83 A. 827; Claudel, 28 A. 
872; Godwin, 47 A. 863; Dauphin, 112 La. 106. 

(c) Where the heirs are permitted to take actual 
possession and treat the property as their own. This 
may be done by suing for a partition. Sevier, 29 A. 
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440 ; McCall, 28 A. 713. Or by moTtg&ging the prop- 
erty of the ancestor. Scott, 36 A. 278. The heirs 
m this case are estopped toward the mortgage cred- 
itor and tiiose acquiring under the mortgage. See 
Ledoux, 52 A. 312, 366. 

And it seems that in such a case the succession 
may ibe closed as to a particular creditor, who has 
dealt with the heirs as possessors, while it may re- 
main open as to others. Barton, 114 La. 224, 38 Sou. 
160. See Boudreaux, 127 La. 100, 114; as to estop- 
pel, 115. 

And we see no reason, under the same reasoning, 
why a succession cannot be considered closed as to all 
except a creditor who has preserved his rights 
against a succession as such. See Frazier, 33 A. 
593; Ventress, 34 A. 460; Townsend, 37 A. 408; Rob- 
• ertson, 49 A. 80, 83, 86. 

(d) Even when no proceedings have ever been 
taken in court, where the heirs have taken posses- 
sion and treated and dealt with the property as their 
own. Bransford, 46 A. 1218; Johnson, 26 A. 144. 
What effect inheritance tax law. Act 109, 1906, Sec. 
3? See Pavey, 124 La. 626. 
A succession, once fully closed, cannot be reopened. 
Aronstein, 51 A. 1052, 1056. Unless the judgment clos- 
ing the succession is attacked and set aside. Dauphin, 113 
La. 209, 212, 214; Beauregard, 33 A. 827; Hacker, 28 A. 
446; Atkinson, 35 A. 313. 

After the succession is closed in any legal way, suit 
must be brought against the heirs who have accepted, and 
not against the (former) succession representative. 
Brashear, 29 A. 349; Sevier, 29 A. 440, 442; Augustln, 
29 A. 837 ; Beauregard, 33 A. 827, 830 ; Hacker, 28 A. 446; 
Claudel, 28 A. 872; Atkinson, 35 A. 313; Caire, 43 A. 
1133, 10 Sou. 203; Dunford, 25 A. 66. 
But as long as the succession is under administration 
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for the purpose of paying debts and legacies, if there be 
any, the heirs cannot take possession without tendering 
the amount necessary to pay same and the charges of the 
succession. Dreyfus, 33 A. 605, and cases there cited. 
Therefore, if the heir, under such circumstances, has 
granted a mortgage on the succession property, execu- 
tion of such mortgage may be enjoined. Dreyfus, 33 A. 
602. The surviving widow in community may sell her in- 
terest in the succession, but subject to the debts and 
charges, and such sale cannot divest the possession of the 
administrator. Webre, 42 A. 178, 7 Sou. 460; Thompson, 
110 La. 26, 39, and cases cited on p. 33. 

While the succession is under administration, creditors 
look to the administrator alone. Therefore, creditors 
may oppose a partition or a closing of the succession be- 
fore the debts are paid. ^ Clark, 30 A. 805. This is put 
on the ground that it would not be convenient for the 
creditor to have to pursue each of the heirs for his virile 
share. 

Exceptions to Rule of Domicile — Continued. 

Art. 165. There are other exceptions to this rule 
which require that the defendant be sued before the judge 
having jurisdiction over the place of domicile or resi- 
dence ; tiiey are here enumerated : 

In Partition of Real Property. 

One : In matters relative to the partition of real prop- 
erty between several coproprietors^ for in such a case the 
suit must be brought before the court of the place where 
such property is situated, though the coproprietors may 
reside in different parishes. 

(1) Art. 1022, C. p., and Art. 1187, R. C. C, apply 
where the succession is still open. This article and Art 

219 



166-1, 2—165-2, 2. Venub OP SumL 

1290, R. C. C, apply where the succession has been closed 
and in all other cases of joint ownership. Baily, 30 A. 
1085, 1086; Maguire, 112 La. 76, 100 et seq.; Brinkman, 
42 A. 114. 

(2) Where a succession is joint owner with other per- 
son or persons, this paragraph applies. Baily, 80 A. 1082. 

And in all cases except where the property of an open 
succession is to be partitioned among the heirs. Benedict^ 
80 A. 1887, 1889; Anderson, 12 A. 669; Crawford, 46 
A. 1261, 1264. 

(8) Where the real estate is a continuous tract of 
land situated partly in different parishes, the suit may be 
brought in any one of such parishes. R. C. C. 1291. 

Partnership. 

Art. 165 (Continued). 

Two: In matters relative to partnership, as long as 
the partnership continues, in all suits concerning it the 
parties must be cited to appear before the tribunal of the 
place where it is established, or if there are several estab- 
lishments, before that of the place where the obligation 
was entered into, 

(1) Partnership and partners are suable together for 
a partnership debt in the parish where the firm conducts 
its business. Hofbson, 13 La. 422. But only during the 
existence of the partnership. Marsh, 9 R. 45 ; Police 
Jury, 122 La. 391; Weil, 126 La. 533; Williamson, 183 
La. 310. 

(2) But after the dissolution of the partnership each 
of the former partners must be sued at his own domicQe. 
Black, 17 La. 85; Marsh, 9 R. 45. See Ranlett, 30 A. 60; 
Montague, 30 A. 55; Goodrich, 31 A. 684, 586. 

But one partner can sue the others, after dissolution of 
the partnership, at its former domicile, for liquidation 
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and settlement of the partnership. Lobdell, 24 A. 296, 
297. But see review of this c^se in Ranlett, 80 A. 68. 

(8) See note 4 to parasrraph 6, infra. 

InsolTency. 

Art. 165 (Continued). 

Three: In all matters relative to failure all the suits 
already commenced, or which may be subsequently instil 
tuted againts the debtor, must be carried before the court 
in which the failure has been declared. 

(1) Insolvency Proceedings are at the present time 
carried on almost entirely in the United States courts 
under the national bankruptcy law. We will, however, 
endeavor to summarize the decisions of our Court on the 
subject of this paragraph. 

(2) Proceedings in another court than that in which 
the insolvency has been declared, by a party to the con- 
curso, are null and void. Menard, 3 N. S. 876. 

Proceedings against property surrendered by an insol- 
vent must be brought in the court where insolvency is 
pending, and tried contradictorily with the creditors. 
Clossman, 2 R. 346. The relative rank of all creditors 
must be determined on a tableau of distribution. Marsh, 
9 R. 45; Comey, 8 A. 371; Fabre, 14 A. 648; Tenny, 14 
A- 221. 

And the same is true as to all the property of the insol- 
vent, whether surrendered or not. Nimick, 17 A. 86; 
Spears, 40 A. 651. See Chaperton, 44 A. 352; Phillipi, 
44 A. 675; State vs. Theard, 50 A. 621; Receiver, 62 A. 
1617. 

(3) But suits commenced against the debtor before 
the declaration of the failure do not abate. They, are con- 
tinued after the failure against the syndic. State vs. 
Ellis, 41 A. 41. And are transferred to the Court where 
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insolvency is pending:. State vs. Judge, 42 A. 78 ; Calder, 
44 A. 461 ; R. S., Sec. 1618. And a suit thus commenced 
need not be cumulated with the insolvency proceedings, 
but is tried primarily against the syndic alone. But the 
judgment obtained against the syndic can only be ranked 
and paid, en concurso, contradictorily with the other 
creditors. State vs. Ellis, 41 A. 41 ; Chaperton, 41 A. 853. 

(4) This paragraph refers only to failure or insol- 
vency which has been declared judicially. Board of Mis- 
sions, 180 La. 1079. 

(6) Corporations, Banks, etc. This paragraph applies 
to suits against corporations in the hands of receivers 
when the reason for the receivership is the insolvency of 
the corporation. It also perhaps applies to suits against 
corporations in the hands of receivers when such cor- 
porations are unable to meet their obligations and the 
receivership takes the form of a liqufdation or winding 
up of the affairs of the corporation. It has been said 
that it applies whenever the power is not conferred on 
the receiver to conduct the business of the corporation 
as a going concern. Board of Missions, 180 La. 1079, 
1080. 

This paragraph applies also in the liquidation of the 
affairs of insolvent banks under Act 800 of 1910, p. 605, 
and other acts. Board, 180 La. 1079. 

(6) We scarcely need to mention that suits brought 
against a syndic, receiver, or liquidator, personally, are 
not affected by this article, even though for damages for 
unwarranted acts done under color of his oflSce.. Closa- 
man, 2 R. 816; Calmes, 12 R. 668; Bisland, 14 A. 175. 

Warranty. 

Art. 165 (Continued). 

Four: In matters relative to warranty, they must 
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be carried before the court having cognizance of the prin- 
cipal action in which demands in warranty arise. 
Demands in warranty. C. P. 378 et seq. 

(1) This paragraph enforced. Oliver, 7 A. 590. 

(2) Unless the case is one in which a call in war- 
ranty is proper under the law, the Court has no jurisdic- 
tion over the warranty feature of the case where the one 
called in warranty resides in another parish. 104 La. 
136, 140. 

It is only the defendant who can call another in war- 
ranty; therefore, if it is the plaintiff who calls in war- 
ranty one residing in another parish, the Court has^no 
jurisdiction over such warrantor. Foote, 115 La. 35, 37, 
38. 

(3) Where an Absentee is called in warranty through 
a curator ad hoc, it can serve no purpose except to give 
the absentee notice, as far as practicable, of the pendency 
of the action. No personal judgment against him. 
Pagett, 15 A. 451; Bracy, 36 A. 796, 797; Cassidy, 40 A. 
834; West, 115 La. 220; Andrews, 122 La. 464; An- 
drews, 125 La. 217, 51 Sou. 122. 

No Known Residence, Foreig^ners. 

Art. 165 (Continued). 

Five: When the defendants are foreigners or have 
no known place of residence in the State, they may be 
cited wherever they are found. 

(1) And judgment will be rendered against them for 
the whole debt. De Poret, 30 A. 930, 932 ; Williams, 52 A. 
1417. 

(2) But an absent wife cannot be brought into court 
by service on her hufiA>and, who is temporarily here. 
Crow, 45 A. 1221, 1223. 

Nor is service on an agent effective unless the agent 
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18 authorized to represent the absentee in the suit Crow, 
46 A. 1228; Aikmann, 122 La. 266, 47 Sou. 600. 

(3) A foreign corporation may be brou^rht into court 
in this State by any service made herein which would be 
good service against a domestic corporation. Gravely, 47 
A. 389, 390. Therefore, service on its president while 
temporarily here was held good service. State vs. Buck, 
46 A. 666; Gravely, 47 A. 389, 16 Sou. 866; Payne, 109 
La. 706, 33 Sou. 739. And service made here on an 
agent of a foreign corporation at a permanent place of 
business conducted by the foreign corporation in this 
Sta^, in a matter growing out of said business, is good. 
Curtis, 116 La. 918, 924. But service on the secretary of 
the foreign corporation while temporarily here is not a 
good service upon the corporation where the transaction 
out of which the suit arose was not one in which the sec- 
retary had acted for the corporation. Southern, 116 La. 
237, 38 Sou. 977. This decision construed Act 149 of 
1890, p. 188, which was then in force, but which is re- 
pealed by Act 267, 1914, Sec. 33, p. 537. The law re- 
placing it is Sec. 26 of Act 267, 1914, p. 532. See para- 
graph 9 of present article. 

See note 22 (b) (bl) to Art 116. 

(4) Ventie of the Suit. The suit, under this para- 
graph, must be brought in the jurisdiction where the de- 
fendant is found. He cannot be sued in one jurisdiction 
and served with process in another. Gibson, 14 La. 129, 
131; Amis, 9 R. 348. 

And a petitory action for property situated in Plaque- 
mines Parish may be maintained in the Parish of Orleans 
against a nonresident who is personally cited in the lat- 
ter parish. State vs. Buck, 46 A. 656, 666. But under 
the reasoning of the Gibson case, supra, the writer be- 
lieves that, this being a real action, it might akK> have 
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been brought in the Parish of Plaquemines, and the de- 
fendant cited, personally, anywhere in the State. 

It is not believed that a foreign corporation, which 
has an established office here, or which has designated an 
agent in the State for the service of process, is a for- 
eigner within the meaning of this paragraph. There- 
fore, subdivision (d) of Sec. 26 of Act 267 of 1914, p. 
633, rdating to venue of suits against foreign corpora- 
tions, has no application here. 

(6) A Commercial Partnership established in an- 
other State is not a nonresident if one of the partners re- 
sides in this State. Munroe, 2 A. 962; Shirley, 6 A. 260; 
Weil Bros., 126 La. 633, 684. 

(6) Estoppel to Deny Residence. One who has been 
sued in the United States court as a resident of Illinois, 
and who there excepted that he was a resident of Louisi- 
ana, and obtained the benefit of such exception, is 
estopped, when sued in the Louisiana court, to assert that 
he is a resident of Illinois. Caldwell, 120 La. 879, 45 
Sou. 927. 

Joint or Solidary Obligors. 

Art. 165 (Continued). 

Six : When the defendants are joint or solidary obli- 
gors ihey may be cited at the domicile of any one of them. 

(1) The words "or solidary" were first added by Act 
44 of 1910, p. 70. 

(2) Joint Obligors. Toby, 8 La. 523; Millaudon, 9 
La. 647; Thompson, 8 R. 26; Stark, 5 A. 741; Adams, 25 
A. 628; Oliff, 52 A. 1221. 

(3) Under the old law, it was necessary that all joint 
obligees be made defendants in the same suit Thompson, 
8 R. 26; Van Wyck, 4 R. 140; Bourgerol, 6 R. 861; Bird, 
7 R. 183; Brown, 6 A. 423; Tanner, 10 A. 486; Ellery, 
18 A. 109; Forgay, 2 A. 589. 
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Since the passa£:e of Act 103 of 1870, found in Acts 
1871, p. 18, Sec. 2, it is no longer necessary to sue sll 
together. Hincks, 38 A. 873; West, 115 La. 220, 221. 

But, under the terms of this paragraph, all who are 
sued must be sued at the domicile of one who is sued. 

(4) After the dissolution of an ordinary partnership 
the partners are jointly bound each for his share of a 
partnership debt. After the dissolution of a commercial 
partnership the former partners are bound in solido for 
the partnership debts. Therefore, after dissolution of a 
partnership this paragraph governs the venue of suits 
for partnership debts, superseding, at the dissolution of 
the partnership, paragraph 2, which only applies ''as long 
as the partnership continues.'' See Marsh, 9 R. 46; 
Adams, 26 A. 628. See Helm, 46 A. 178. 

Suits on Bonds of State and Parish Officers. 

Art. 165 ( Continued ) . 

Seven : In suits to enforce the collection of bonds of 
State and Parish officers, the courts of the parish in which 
the officers exercise the duties of their offices shall have 
jurisdiction over the sureties, it matters not in what par- 
ish they may. reside. 

Prior to amendment by Act 71, 1914, p. 188, the word 
"sureties" in this paragraph read "securities." 
See School Board, 80 A. 593. 

Trespass on Real Estate; Real Servitudes. 
Art. 165 ( Continued ) . 

Eight: In actions of trespass, in real estate and in 
all matters relating to real servitude, be they natural or 
conventional, the Judge of the place where the property 
is situated shall have cognizance of the cases. 

R. S. 1208. 
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(1) This paragraph originally read thus: ''In actions 
of trespass on real estate, and in all matters relating to 
real servitudes/' etc. The slight changes crept in in the 
amendments of 1908 (Act 108, p. 165), of 1910 (Act 44, 
p. 70), and of 1914 (Act 71, p. 188). We believe that 
the slight changes made should be regarded as clerical 
errors, and that the paragraph should be construed as if 
it read as formerly. 

(2) Real Servitudes. Brown, ^18 La. 87, 90. 

(3) Is the jurisdiction herein conferred exclusivef 
Does it oust the jurisdiction of the court of defendant's 
domicile? In Bernstein, 122 La. 418, where defendant 
was sued at its domicile for trespass on lands situated 
in another parish, the Court held that defendant had 
lost its right to except to the jurisdiction of the C!ourt 
by answering to the merits. 

(4) Actions against railroad companies for damages 
for obstruction to drainage. Act 140, 1912, p. 182. 

Corporations. 

Art. 165 (Continued). 

Nine: * * * 

This paragraph provides that where a corporation is 
sued ex delicto it may be sued in the parish where the 
damage was done or trespass committed. 

It is reprinted with the amendment to the whole arti« 
cle in the Act of 1914, No. 71, p. 188, approved July 8, 
1914. But the whole subject of the venue of suits against 
corporations is covered in the general corporation law. 
Act 267 of 1914, p. 521, approved July 9, 1914. 

Taking the view that this paragraph is entirely super- 
seded by paragraph (f ) of Sec. 26 of Act 267 of 1914, p. 
588, we print such paragraph here in the place and stead 
of paragraph 9. 

(f ) In all the foregoing cases the venue of the suit 
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shall, at the option of the plaintiff, be either at the domi- 
cile of the corporation, or where it has its main office, or 
in the parish where the cause of action arose, if it result 
from a trespass or offense, or quasi offense; but if the 
cause of action result from any other cause, the venue of 
the action shall be in the parish where is or was located 
the particular office which had supervision of the trans- 
action from where the cause of action arose; or at the 
domicile of the corporation if the plaintiff so elects. 

(1) Paragraph (d) of Sec. 25 of the same act (p. 
682) deelares the venue of suits against corporations ''en- 
gaged in business in more than one parish.'' The pro- 
visions are exactly the same as those of paragraph (f ) 
of Sec. 26, here printed, except that in actions for tres- 
pass, offense or quasi offense the plaintiff is given only 
two options as to where to bring the suit — ^viz., the par- 
ish where the cause of action arose, and the domicile of 
the corporation; instead of three, as given in the para- 
graph here printed; "where it has its main office" 'being 
the third option given in addition to the other two in this 
paragraph. 

The paragraph here printed is the one occurring latest 
in the act, and would control in case of repugnancy be- 
tween the two. 

We believe that the Legislature intended to make the 
provisions of these two paragraphs identical, and it is 
unfortunate that they did not state the whole law in one 
clear paragraph. 

Whether the courts will hold that paragraph (d) of 
Sec. 25 controls in the class of corporations therein men- 
tioned, and that paragraph (f ) of Sec. 26 applies only to 
corporations not covered by the other section, or whether 
they will hold that paragraph (f ) of Sec. 26, being the 
latest and purporting to cover "all the foregoing cases/' 
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excludes the effect of the first paragraph, and controls in 
all cases, remains to be seen. 

The sole difference between the two paragraphs, above 
pointed out, might prove in some cases to be an important 
difference, for a corporation does not necessarily have 
its ''main office'' in the parish of its domicile. 

(2) The words "in all the foregoing cases,'' used in 
the paragraph here printed, refer to all the. different 
modes of serving process, and have the effect of making 
this paragraph govern generally the venue of all suits 
against corporations. We do not believe that the fact that 
this paragraph occurs in the section relating to service 
of process on foreign corporations can have the effect of 
limiting its effect to suits against foreign corporations. 
The venue of suits against certain foreign corporations 
is covered by paragraph (d) of same section; the lan- 
guage of paragraph (f ) precludes the idea that it refers 
only to foreign corporations who have no domicile in thiii 
State (if they did, they would not be foreign) ; and, last- 
ly, the paragraph (f) refers to all foregoing cases, and 
not to cases in Sec. 26. 

(8) History. Paragraph 9 of Art. 165, C. P., as 
adopted in 1870, allowed only the action for trespass or 
active tort to be brought in the parish where the damage 
was done, when that parish was not the domicile of the 
corporation. Actions on contract and for passive torts 
(neglect of duty) had to be brought at the domicile of 
the corporation. CastiUe, 48 A. 322, 19 Sou. 382, and 
cases therein reviewed; Culpepper, 110 La. 746, 749; 
Cumberland, 116 La. 125, 40 Sou. 500; Brown, 118 La. 87, 
89; Devons, 121 La. 518, 520. 

By Act 108 of 1908, the Legislature amended para- 
graph 9 so as to make it embrace all torts, whether active 

or passive. Police Jury, 122 La. 891; Labarre, 126 La. 
988, 53 Sou. 118; Wells Fargo, 129 La. 323, 56 Sou. 257. 

229 



l({6-9,4. Venue of Suits. 

(4) Actions Ex Delicto and Actions Ex Contractu. 
Whatever may have been the construction of paragraph 9 
of Art. 166, C. P., it is the opinion of the writer that para- 
graph (f), here under discussion, divides sharply actions 
against corporations, for the purpose of venue of the 
suit, into actions ex delicto and actions ex contractu. 

Every action or cause of action arises from a breach 
of a duty owed by the defendant to the plaintiff. If the 
duty breached wa« one fixed by law, or a general duly 
owed by the defendant to all persons, irrespective of any 
contract, the action is ex delicto. If the duty breached 
arose from a contract existing between the parties, the 
action iaex contractu. 

The line of demarcation is easy, except in those caaes 
where contractual relations exist between the parties, 
and a tort is committed in the performance or attempted 
performance of the contract, or in the failure or neglect 
to perf om^ properly. 

Obligations for tort may be superadded to the obliga- 
tions from contract, and vice versa. This occurs whoi 
the duty breached is not only a duty under the contract, 
but a duty under the general law. And plaintiff may sue 
upon either breach. 1 Ruling Case Law, Actions, Sec. 7; 
Ballew, 10 La. 216. And the character of the action wiD 
be determined from the allegations and prayer of the 
petition. Castille, 48 A. 328; Schoppd, 112 La. 201, 
210; Ann. Cas. 1918 D. 226, 228. 

Examples. Actions upon an officer's bond are neces- 
sarily ex contractu, although the action may be upon Uie 
wrongdoing of the officer. Ballew, 10 La. 216, 219; 
Brigham, 26 A. 676; McCloskey, 82 A. 146, 156; Pox, 88 
A. 82, 88 ; Weintz, 44 A. 85, JO Sou. 416 ; Gordon, 108 La. 
182, 187; Nolan, 117 La. 481, 445. 

And a suit upon an attachment bond or other judicial 
bond is ex contractu ; but an illegal attachment or other 
seizure is also a tort, and a suit may be brought for dam- 
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ages therefor irrespective of the bond. Edwards, 6 R. 
382, 384; Anty, 9 A. 490; De Lizardi, 26 A. 414; St 
Geme, 117 La. 233. 

It is implied in a contract of emplosrment that the em- 
ployer shall give the employee a safe place to work; but, 
where the employee is injured during his employment 
through the negligence of the employer, the action usually 
brought is in tort. Castille, 48 A. 328; Culpepper, 110 
La. 746, 34 Sou. 761. 

There is implied in the contract of lease that the prem- 
ises leased shall be safe; but, if a member of the lessee's 
family is injured, an action for tort may be brought. 
Schoppel, 112 La. 201, 210. 

A telephone company which illegally cutis the wire con- 
necting a patron's 'phone with its central office commits 
a tort as well as a breach of its contract, and may be 
sued on either. Cumberland, 116 La. 125, 127. 

A passenger who has bought a ticket, paid his fare, or 
stands ready to pay it when called upon, rides under a 
contract that he will be carried safely; but, if ejected or 
injured through fault of the carrier, he may sue ex con- 
tractu or ex delicto. He usually sues ex delicto. 5 Ruling 
Case Law, Carriers, Sec. 702; Dave, 46 A. 273, 14 Sou. 
911; Marx, 112 La. 1085, 36 Sou. 392; 4 R. C. L., Car- 
riers, Sec. 539. 

It has 'been usually held in this State that the action 
against a carrier for goods damaged, lost or ddayed in 
shipment is ex contractu. Gossin, 36 A. 186; City of La- 
fayette, 129 La. 323, 56 Sou. 257. The contract of af- 
freightment is governed by rules peculiar to itself; but we 
see no good reason why a tort might not be superadded 
to the breach of it, as in other contracts. The venue of 
such suits is, however, fixed by a particular statute, which 
we will give post, (D) . 

(5) Act 134 of 1880, p. 183, Sec. 4, provides that for 
the purpose of suits by laborers and workingmen on 
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buildings and other works, on which they are giyen by 
mid act a privilege for their services, corporations shall 
designate an oflSce where service of process may be made, 
in every parish where such claims may originate. 

(6) Morgo/ifCB LotUsicma wnd Texas RaUroad and 
Ste^Lmship Campamy, by Sec. 12 of its charter. Act 87 of 
1877, p. 42, is exempt from suit, except at its domicile, 
on any cause of action except trespass. Haye9, 117 La. 
594, 42 Sou. 150; Payne, 43 A. 981, 10 Sou. 10; Dave, 46 
A. 275; St. Julien, 39 A. 1063, 3 Sou. 280; Gossin, 36 
A. 187. 

Foreign Corporations. 
Art. 165 (Continued). 

(d) Where the corporation has established an office 
in a parish other than that where its agent for service 
of process resides, the venue of the suit shall, at the op- 
tion of the plaintiff, be in either the parish where the 
cause of action arose, or in the parish of the residence 
of the corporation's agent for service of process, if 
the cause of action result from a trespass, or an offense, 
or quasi offense, but if the cause of action result from 
any other cause, the venue of the action shall be in the 
parish where the agent for the service of process has his 
residence, unless the act of transaction, from which the 
cause of action arose, was wholly transacted or completed 
in some other parish where said corporation had and 
maintained an office. (Par. (d) of Sec. 26 of Act 267 
of 1914, p. 533.) 

(7) This paragraph seems to provide the venue of 
suits only against such foreign corporations as have an 
office in a parish other than that in which its agent for 
service resides. What about suits against foreign cor- 
porations which have the agent and office in the same 
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parish, or which have either an agent for service or an 
office, 4Hit not both? This paragraph precedes paragraph 
(f), supra, in the same section, and doubtless all cases 
not covered by this paragraph are covered in paragraph 
(f), although at first sight paragraph (f) would seem 
to apply only to domestic corporations. 

(8) See notes 1, 2 and 4, infra. 

(9) As to suits against foreign corporations who have 
no agent for service nor an office here, see note (4) to 

iparagraph 5 of Art 165; and note 22, (b), (bl) to 
Art 116. 

Insurance. 

Art. 165 (Continued). 

Ten: In all suits on a policy of fire, life, marine, or 
accident insurance or sick benefit insurance^ the defend- 
ant may be sued at the domicile of the insurance com- 
pany, or in the place where its principal agency is estab- 
lished, or in the parish where the loss occurred, or in 
case of life insurance, at the domicile of the deceased or 
his beneficiary, or in the case of accident insurance, at 
the domicile of the insured, or in the parish where the 
accident occurred, or in the parish where the accident 
policy was written, and in the case of sick benefits at the 
place where the claimant resides at the time of his sick- 
ness. 

(1) History. This paragraph was not in the Code of 
1870. A tenth paragraph, relating to life, fire and ma^ 
rine insurance was added by Act 22 of 1894. This was 
repealed by Act 108 of 1908. Act 44 of 1910 added an al- 
most similar paragraph. Cole, 129 La. 706. This was 
held not to apply to accident insurance. Nolan, 182 La. 
315, 61 Sou. 886; Smythe, 184 La. 368, 64 Sou. 142. 

Act 71 of 1914 puts the pai^agraph in its above shape, 
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fhe evident purpoee (being to make suits upon any kind 
of an insurance policy as convenient as possible to the 
beneficiary. 

(2) Most insurance companies are corporations^ but 
of course this special statute prevails, in suits upon in- 
surance policies, over the general law as to venue of suits 
against corporations, given under No. 9, supra. Oliver, 
181 La. 712, 60 Sou. 201. 

(3) Foreign Insunmce Companies. See note 22, (b) , 
(b2), to Art. 116; note 8 to paragraph 5, infra. 



This ends the exceptions to the general rule of domicile 
which are provided by the Code of Practice. We add 
here such other exceptions which have been provided by 
law or established by the jurisprudence as we have been 
able to find, in order that the practitioner may have, as 
far as possible, all of them before him in determining 
where to bring his suit 

(A) Suits Against Judicial Sureties. 

Judicial sureties are required by law to be residents 
of the parish where the bonds are required to be fur- 
nished, except surety companies under Act 41 of 1894, 
p. 46; and such sureties, even though their domicile is 
beyond the jurisdiction of the Court, are subject, in suit 
upon the bond, to the jurisdiction of the Court having 
jurisdiction of the proceedings in which the bond was 
furnished. R. C. C. 3042; R. S. 8679; State vs. Rost, 48 
A. 469, and cases there cited; Whitehead, 3 A. 42; Wal- 
lace, 8 R. 411 ; State vs. Judge, 80 A. 688. 

(B) Suits by Laborers, etc., vs. Nonresident Proprietorn 
of Plantations. 

Act 92, 1878, p. 168. 

AN ACT to enable mechanics, laborers and others to 
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recover their wages, etc., and to prescribe a mode 
of making service of citation in such cases. 

Section 1. (Enacting clause.) That hereafter, from 
and after the passage of this act, in all parishes of the 
State it shall «be lawful for mechanics, laborers and others 
doing work on the plantation or plantations of the non- 
resident proprietors thereof to institute suit for the re- 
covery of their wages, labor, work or portion of the crop, 
as the case may be, against the nonresident proprietors 
of said plantation in the parish in which said labor or 
work was done and performed. 

(1) Sec. 2 provides for service upon the em- 
ployee of the proprietor who is in charge of the plan- 
tation. 

(2) See Art. 165, No. 5, and notes. If the agent 
was the employee who transacted the business out 
of which the claim arose, or probably the successor 
of such employee, jurisdiction over the absent pros 
prietor could dou^btless be obtained by service on him. 

The venue of the suit here provided would doubt- 
less control over the venue provided in Art 165, No. 

5. See note (4) to that paragraph. 

(C) Sidts for Labor or Supplies Furnished to Real Es- 
tate Where Ovmer Domiciled in Different Parish. 

Act 16 of 1886, p. 24. 

AN ACT authorizing the institution of suits for the 
recovery of certain claims before courts having 
jurisdiction of the property when the owners are 
not domiciled in the parish where the proper^ ?8 
situated. 

SECTION 1. (Enacting clause.) That parties holding 
claims against any citizen of this State for labor per- 
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formed, or for supplies or materials furnished, or for 
improvements made upon any farm or plantation, or real 
estate, are hereby authorized to institute suit for the re- 
covery of such claims before any competent court having 
territorial jurisdiction of the property, whether the owner 
be domiciled or not in the parish where the property is 
situated. 

(D) Svits by Vendors or Deliverers of Sugar Cane or 
Syrup for Mamifacture. 

Act 167 of 1894, p. 206. 

AN ACT to authorize the institution of suits, in cer- 
tain cases, in another parish than that of the domi- 
cile of the defendant. 

Section 1. (Enacting clause.) That in all cases 
where sugar cane is sold by the ton or otherwise, to an- 
other, or is delivered to another person to be manufac- 
tured for a portion of the product thereof, and in all 
cases where cane syrup is sold or delivered to another, to 
be manufactured for account of the person delivering the 
same, for a portion of the product thereof or otherwise, 
all suits brought for the recovery of such cane or syrup 
or the product, price or value thereof as well as all suits 
for the recovery of damages arising from or growing oat 
of the manufacture of said cane or syrup, or from any 
contract or agreement relating to the same, or for the in- 
execution of such contract or agreement, shall be brought, 
at the option of plaintiff, either at the domicile of de- 
fendant, whether such defendant >be a corporation, stock 
company, partnership or individual, or in the parish 
where is situated the factory at which such cane or syrup 
is manufactured or delivered for that purpose, whether 
such parish *be the domicile of such defendant or not. 
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(1) Sec. 2 provides for service on the agent, over- 
seer or manager of the factory. 

(2) This act is not repealed by any general law 
providing for the venue of suits which has since been 
passed. Olivier, 131 La. 712, 60 Sou. 201. 

(E) SvUs Against Carriers far Freight Damaged or 
Not Delivered. 

Excerpt from Act 80 of 1914, p. 197, which amended 
Act 182 of 1908, which amended 
Act 93 of 1888. 

"They (carriers) may be sued either in the courts at 
the point of delivery or in the courts at the point of ship- 
ment or in the courts at the domicile of such steamboat 
or other public carrier at the option of the party bring- 
ing suit for the recovery of all freight they may fail, re- 
fuse or neglect to deliver, or for all damages arising from 
such failure, refusal or neglect, or for all damages done 
to freight while in transit 

(1) The option to sue at the point of shipment 
was not added until 1914. 

(2) It has been held that the plaintiff had also, 
under Art. 166, par. 9, C. P., the option to sue at the 
place where damage was done to the goods en route. 
City of Lafayette, 129 La. 323, 326; Texas, 136 La. 
144. 

As we have seen, paragraph 9 of Art. 166 has been 
superseded by the provisions of the general corpora- 
tion act; and we do not believe that the suit could 
now be brought wl.ere the damage was done en roj^e, 
unless the action was brought ex delicto, and not ex 
contractu, as the action in these two cases was held to 
be. See note (4) under No. 9 of Art 166, ante. 
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(F) Suits Concerning Ferries an Streams Dioiding 
Parishes. 

R. S„ Sec. 2759. 

'H}n streams that divide parishes, the parishes to and 
in which ferry boats ply shall have concurrent jurisdio 
tion over such ferry; and complaints for neglect or in- 
fractions of the charter shall he cognizable by the Court 
of either parish." 

Police Jury, 131 La. 480, 432. 

(G) Administrators, Syndics, Receivers and the like 
are sued officially in the court appointing them, irre- 
spective of domicile. Williams', 117 La. 608; Gallier, 1 
R. 226. 

This can scarcely be called an exception to the general 
rule, for the domicile of the court appointing them is their 
official domicile. See note -3 to Art. 162. 

But it has been held that they may be sued personally, 
after removal from office, in the court appointing them, 
for funds which came into their hands as such officers. 
Rodriguez, 1 R. 585, 587. 

(H) Injunction of the Process of Courts. 

It is the general rule that execution issued by any court 
can be enjoined only by the court issuing the same. Carre 
128 La. 205, 54 Sou. 740; Arthurs, 43 A. 414, and cases 
cited on p. 417. 

But where property is seized in a parish other than 
that in which the judgment was rendered, a party claim- 
ing the property can enjoin the sale and assert his claim 
to the property in the parish where it is seized and ad- 
vertised for sale, irrespective of the residence of the de- 
fendant in his suit. Jack, 34 A. 736, 788; Aronstein, 21 
A. 199; State vs. Houston, 35 A. 538, and cases cited on 
p. 589; Coleman, 16 A. 110. It would seem, however, 
from a study of the above-cited cases, that this is per- 
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mitted only where it is necessary to prevent an imminent 
injury, and should not <be permitted where the necessity 
does not exist. Dufossat, 18 A. 389; Bank, 127 La. 912. 

(I) Incidental Demands. 

See Arts. 153, 154, and notes. 
(J) Necessary Parties. 

Where a co-defendant is a necessary party to a suit 
brought against a main defendant at his domicile, the 
necessity of the matter requires that he be brought into 
the suit in the court where it is pending, though his 
domicile is elsewhere. Flower, 2 La. 223; State vs. Fon- 
telieu, 80 A. 1122. 

As to who are necessary parties, see note 11 to Art. 
148. 

But it has been held that in an action to annul a con- 
tract brought by one not a party to the contract, al- 
though jurisdiction is acquired as against one party to 
the contract, the other party, being a nonresident, can- 
not be brought into court through a curator ad hoc. West, 
115 La. 213, 88 Sou. 969. See note (17), (E), to Art. 
116. 

(K) Coneursus; Conflict of Privileges and Mortgages. 
See Art. 126 and notes (1) and (2). 

(L) Change of Venue. 
Rev. Stat 3901-3909; Marr's Digest, 1087-1D95. 

Where Defendant Resides Alternately in Differ- 
ent Parishes. 

Art. 166. If a defendant reside alternately in diff- 
erent parishes^ he must be cited in that in which he ap- 
pears to have his principal establishment, or his habitual 
residence. 
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If his residence in each appear to be nearly of the same 
nature, in such a case he may be cited in either, at the 
choice of the plaintiff, unless he has declared, pursuant 
to the provisions of law, in which of those parishes he 
intended to have his domicile. 

(1) Residence Alternately in Different Parishes, R. 

(a) Cited where principal residence or home es- 
taiblishment is. Tanner, 11 La. 175, 179; Steers, 
47 A. 1557; Taylor, 17 A. 61; HiU, 4 A. 558; New 
Orleans, 10 A. 268; Franklin, 7 A. 411; Judson, 1 
A. 79; Cole, 2 A. 950; Watson, 18 A. 837; Brewer, 
11 A. 687. 

(b) But where defendant resides as. much, or 
nearly as much, in one parish as another, and has 
made no declaration, he may be sued in any of the 
parishes. R. C. C. 88; Crawford, 9 R. 248; Taylor, 
17 A. 61 ; Villere, 28 A. 515 ; Short, 24 A. 45 ; Evans, 
80 A. 498; Cole, 2 A. 950. 

(c) The Declaration of Intention herein referred 
to is that provided by R. C. C. 42. As its use is only 
to show the intention in a doubtful case, as those 
under (b), it cannot control in the face of dear 
facts. Thus, where the defendant resides with his 
family in New Orleans two-thirds of the year, and 
only spends with his family four months of the year 
at his country place, he. may be sued in New Orleans, 
although he has declared his intention to preserve 
his domicile at his country place. The residence in 
each place cannot be considered "nearly of the same 
nature." Judson, 1 A. 79. See, also, Yerkes, 10 A. 
94; Boone, 14 La. 172. 

The declaration, to avail, must also be made as 
prescribed by law. Taylor, 17 A. 61, 68; Waller. 
8 La. 218. 
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The declaration controls if consistent with the 
facts. Hennen, 12 La. 190. 

Change of Domicile. 

Art. 167. If the Defendant change his domicile, he 
must be cited in the parish where he has resided within 
the last year, or within that where he has declared in 
the manner prescribed by law, that he intended to have 
his domicile. 

R. C. C. 41, 42, 48. 

(1) Actual residence in a place for one year fixes the 
domicile there. Sanderson, 20 A. 812. 

(2) Within the first year after removal defendant 
may be sued either at his new domicile or at his old domi- 
cile, at the option of plaintiff, provided he has made no 
declaration of intention in accordance with R. C C. 42. 
Vallee, 108 La. 137, 189; Ausbacher, 45 A. 988, 13 Sou. 
896; Berry, 15 A. 533; State vs. Steele, 33 A. 918, and 
cases cited; King, 23 A. 568; Landis, 15 A. 218. But to 
permit suit at the new dwelling place the requirements 
of Art. 168 must obtain. 

(3) As to Declaration of Intention, see note (1), 
(c) , to the preceding article. 

Residence of Less Than One Year, Suit at. 

Art. 168. If the defendant has not made such a 
declaration, he may, nevertheless, be cited in the parish 
where he lives, though he has not resided one whole year 
in it, if he has done in that parish acts which manifest 
sufficiently that he intended to make it the place of his 
domicile. 

R. C. C. 41. 
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(1) A Change of Domicile is produced by the act of 
residing in another parish, combined with the intention 
of making one's principal establishment there. Waller, 
8 La. 213. 

Each case must be decided on its own facts. Thua^ 
where a planter moved to New Orleans to try the com- 
mission business, rented an office for some time, and kept 
his family at a boarding-house there, it was held that he 
could not be sued in New Orleans two months after such 
location there. Williams, 18 La. 557; Bank, 2 R. 128. In 
another case it was held that the defendant was a float- 
ing character, and had no domicile at all. McKown, 19 
A. 545. And moving to a town in another parish for a 
temporary purpose, such as sending his children to 
school, where defendant manifested in various ways his 
intention to retain his former domicile, was held not to 
constitute a change of domicile. McGehee, 4 A. 186. See 
Evans, 8 N. S. 247; McKowen, 15 A. 638; Folger, 19 A. 
323. 

On the other hand, where the removal is of a perma^ 
nent nature, defendant may be sued at present dwell- 
ing ibefore the year has elapsed. Lacock, 9 A. 162; Bip- 
pey, 8 M. 709. 

Where a person removes from one parish to another, 
and, when sued in the latter, sets up that his domicile is 
in a third parish, in which he has never resided, he will 
be held to have admitted that he has abandoned his for- 
mer domicile, and jurisdiction of the suit will be main- 
tained. Alter, 20 A. 246. 

(2) A domicile once acquired is presumed to con- 
tinue until it is shown to have been changed. To con- 
stitute the change, there mtist he a residetice in the new 
locality, and an intentUm to remain there. The animm 
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manendi may be shown by the proof of any facts mani- 
festing it. Steers, 47 A. 1551, 18 Sou. 503; Marks, 110 
La. 659, 34 Sou. 725; Simmons, 109 La. 1095, 34 Sou. 
101. Change of residence is not enough; there must be 
also the intention to make the new residence permanent 
Kinder, 125 La. 594, 51 Sou. 654. Facto et animo. Bal- 
lard, 113 La. 235, 239, and cases cited; Sanderson, 20 
A. 312; Franklin, 7 A. 395. 

(3) Between Different States. The same tests are to 
be applied in determining the domicile between this State 
and another as between two parishes of this State. 
Hyman, 44 A. 108, 116; Marks, 110 La. 659, 34 Sou. 725; 
Kinder, 125 La. 594, 597; First Bank, 123 La. 1018, 
1024, and cases cited; Steers, 47 A. 1553; Simmons, 109 
La. 1095, 34 Sou. 101; Hewes, 48 A. 1303. 

Voluntary absence of two years forfeits domicile in 
the State. R. C. C. 46; Dumas, 32 A. 679, 682. 

It takes two years bona fide residence here, under the 
present Constitution, to acquire a political domicile here 
by a person coming here from another State; but such 
a person may be sued here as soon as he establishes a 
residence animo manendi ; and his property cannot be at- 
tached on the ground of nonresidence. Wesson, 13 A. 
436; Winter, 12 A. 200; Amis, 9 R. 348. These cases 
overrule Boone, 14 La. 169, and State vs. Judge, 2 R. 449. 

(4) A Declaration in an authentic act, or in a plead- 
ing in another suit, that a party is a resident of a cer- 
tain place, while admissible as evidence against him, 
does not conclude him on the question of domicile. New 
Orleans, 10 A. 268; Sanderson, 20 A. 321; Dohan, 40 A. 
876, 4 Sou. 338; Seymour, 52 A. 131, 24 Sou. 818. And 
much less are his declarations conclusive in his favor. 
Watson, 13 A. 837. 
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SECTION 3. 

Of Petifioii and Citation. 

Amicable Demand. 

Art. 169. It is not necessary, previous to bringing 
a suit, to make an amicable demand in writing. 

(1) Amicable demand is not necessary when defend- 
ant resides out of the State, or when the suit is com- 
menced by arrest or attachment. R. S. 620. 

Absentee. Millaudon, 2 A. 916. 

(2) Effect of Amicable Denumd. This is an article 
which, at the present date, attracts no attention from 
the courts. It was in the early reports the subject of 
frequent adjudication. It has never been ^ven any ef- 
fect except as concerns the costs of the suit. 

It was early settled that the provision that it is not 
necessary to make an amicable demand in writing is a 
negative, pregnant with the affirmative, that a verbal 
demand is necessary before suit. The court law of 1813, 
Sec. 31, required a demand, either verbal or written, be- 
fore suit, and this article left that law unrepealed. Mead, 
7 N. S. 264; Bailey, 8 N. S. 114, 117; Tietjen, 1 La. 268; 
Morris, 4 La. 147, 151. 

The effect of the want of amicable demand in all of the 
above cases was to put the costs of suit on plaintiff, al- 
though he recovered judgment. Brunei, 6 La. 713, 715. 

In Howard, 1 La. 417, 419, it was held that amicable 
demand must be specially denied in order to put plain- 
tiff to the proof of it. 

And in Fox, 4 La. 104, it was held that the want of 
amicable demand, in order to avail defendant, must be 
specially pleaded in limine litis. Also in Coon, 7 La. 266> 
270; Police Jury, 1 R. 389; Fisk, 3 R. 264; Dubuch, 3 
A. 407. 
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In Armory, 18 La. 264, 268, it was declared that the 
law requiring amicable demand before suit has no other 
purpose than to give the defendant an opportunity to 
satisfy plaintiiTs claim and save costs; that where ami- 
cable demand was not made, if defendant, upon citation, 
complies with the prayer of the petition, the costs must 
be borne by plaintiff; but that if, instead, he comes into 
court and defends the action, and judgment goes against 
him, he must pay all costs after his first appearance in 
the suit. 

This doctrine was affirmed in Saillard, 14 La. 259, 
where plaintiff, without previous amicable demand, re- 
covered aU costs except those of original citation; and in 
Varion, 18 La. 40; and in Wood, 9 A. 266. 

But in Phelps, IS A. 441, it was held that, although 
the want of amicable demand was pleaded in limine litis, 
if plaintiffs claim is resisted, he is entitled, upon recov- 
ering judgment, to also recover all the costs. And in 
Nelligan, 20 A. 547, it is held that, to make the excep- 
tion of want of amicable demand available as to costs, 
the defendant must show a readiness to comply. In this 
case, the defendant, on appeal, having no other ground 
for reversal than said exception, was mulcted in dam- 
ages for frivolous appeal. In Smith, 23 A. 8, although 
interest was not allowed because payment had not been 
demanded, still plaintiff was allowed all of his costs. See 
New Orleans, 105 La. 290. 

It is interesting to trace the evolution of the law as 
shown in the foregoing cases. The earliest decisions hold 
that allegation and proof of amicable demand is a neces- 
sary part of plaintiffs case, on failure of which he must 
pay all costs, even though he recovers. It is next held 
that to have this effect amicaible demand must be spe- 
cially denied. It is next held that it is a matter of de- 
fense, to be specially pleaded by defendant in limine, in 
order to put the costs upon plaintiff. It is next held that, 
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even where specially pleaded in limine, if defendant re- 
aiflts the claim, it saves him only the costs preceding his 
appearance. And finally it is held, as we believe to have 
been the undisputed law ever since the Nelligan case, 
supra, that, unless the defendant complies with the de- 
mand upon service of petition and citation, the Want of 
amicable demand avails him nothing — saves him no costs. 
From the foregoing it may be readily deduced that 
the only effect of failure to make amicable demand be- 
fore suit will be to save defendant the costs, provided he, 
within a reasonable time and without making defense at 
all, either complies with plaintiff's demand or shows a 
proper readiness to so comply. We believe that ''readi- 
ness to comply*' can be shown only by tender or offer to 
comply. It scarcely need be added that where the de- 
fendant, in such case, acts within proper time, he need 
not offer or tender the costs which have been incurred. 

(S) What Constitutes Amicable Denumd. A mere 
verbal request by plaintiff's attorney for a settlement. 
Hough, 6 La. 677. Presentment of the account by any 
agent Ott, 8 La. 109. The usual notice to the drawer 
or endorser of presentment, demand and nonpajnnent. 
Gas Bank, 19 La. 459; Cain, 16 La. 494; Flower, 4 B. 78. 
And statement of such notice in the protest is sufficient 
proof. Same cases. 

Where the wife is the debtor, it is sufficient to make 
the demand on her, and not necessary to make it on her 
husband also. Flogny, 12 M. 82. 

How Action Commenced* 

Art. 170. Every demand in writing must be com- 
menced by a petition. 

(1) Writing required. C. P. 159. 

(2) The only exceptions to this rule that a demand 
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must be .begun by written petition are embraced under 
the head of "Summary Proceedings/' or "Proceedings 
by Rule." Such proceedings, without a regular peittion 
and citation, are only allowed in the cases specially pro- 
vided by law, and such laws will be strictly construed. 

See C. P. 754 to 757, inclusive; Art. 98, ante, and notes 
to the third paragraph thereof. 

(3) lUtistration. Opposition to a tableau of distri- 
bution must be in writing. Ludeling, 4 N. S. 601; Saul, 
7 N. S. 445; Conrey, 8 A. 371; MetropoHtan, 51 A. 1580. 

(4) The petition may in certain cases be filed in a 
pending proceedings, and bear its number. McDermott 
61 A. 175. 



Definition of Petition* 

Art. 171. A Petition is a written document which 
the plaintiff addresses to a competent judge, setting forth 
the cause of the action which he intends to bring against 
the defendant, and praying to be permitted to cite that 
defendant before him, in order that he may be ordered to 
do or to give a certain thing. 

(1) Mere mechanical arrangement is left to the taste 
of the attorney. A printed blank form may be used for 
part of the petition, and pen or tyi)ewriter used for the 
remainder, or to fill in blanks. And it matters not that 
sheets of paper of different colors are used. Lulds, 45 
A. 1447, 14 Sou. 186. 

Requisites of Petition. 

Art. 172. The petition must be drawn in the Eng- 
lish language, and it must mention : 

(a) English Language. But the description of prop- 
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erty as contained in an act of sale or mortgat^ declared 
on may be copied into the petition in the French Ian- 
sruage, Generes, 21 A. 664. 

This article formerly provided that, when ettfatir j^BXtr 
apeaks the French language as a mother-tongue, the 
petition must be in both English and French. It was 
held that the exception that it was written in English 
only, to be effective, must be pleaded in limine. Leon, 
21 A. 661 ; Ortes, 4 A. 188 ; Leeds, 4 R. 257. And amend- 
ment was permitted by allowing a French copy to be 
filed and served. Thomas, 7 La. 410, 418. And service 
of the English copy, only, interrupted prescription. Leon, 
21 A. 661; King, 118 La. 845. 

1. The name or title of the court to which it is ad- 
dressed. 

(b) Form. "To the Honorable Twenty-seventh Ju- 
dicial District Court of the State of Louisiana, in and for 
the Parish of Assumption." 

(c) A Judge can take no action on a petition ad- 
dressed to another court than his own. Watson, 6 N. S. 
416; Wadsworth, 1 R. 96. 

But the omission of the words "of the State of Louisi- 
ana" is not a material defect. Adams, 7 N. S. 401 ; Lal- 
lande, 12 La. 7. Nor ii^ a clerical error in the number of 
the district where the parish in and for which the court 
is held is correctly stated. Clark, 46 A. 602, 606. 

2. The name, surname and place of residence of the 
plaintiff. 

(d) Form. "The petition of Leonce J. Himel, who 
resides in the Parish of Assumption, respectuUf 
SHOWS." 

(e) Name. Plaintiff may sue in his real name— that 
of the country of his nativity — although he has borne k 
different name here. He must not sue in a fictitious 
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name. It is better to give bdlh names with explanation. 

De Renzes, 115 La. 675, S9 Sou. 805. 

The surname and at least one other name of plaintiff 
must be stated. The initial will not suffice in lieu of 
the other name. Lee, 12 La. 254. But one name be- 
sides the surname will suffice, and the other names, if 
any, may be represented by initials. Shipman, 17 La. 
504. 

If, however, the plaintiff has only one name, that will 
suffice. Rachel, 34 A. 110. 

(f) A Married Woman or Widow may sue in either 
her maiden name or her name after marriage. Donald- 
son, 1 La. 85. 

Where the husband joins as plaintiff for the purpose, 
of authorizing his wife (see Art. 106, note 1), his name 
and surname must be given. 

Proper and Safe Style for Married Woman. "The pe- 
tition of Edith Dyer, wife of J. Hall LeBlanc; and of said 
J. Hall LeBlanc, for the purpose of authorizing and as- 
sisting her, both residing in the Parish of Assumption, 
respectfully SHOWS." 

This form is for use where the wife is authorized by 
her husband. If the wife sues her husband (Art. 105), 
or for any reason the husband does not or can not au- 
thorize her, this form must, of course, be varied. 

Proper and Safe Form for Widow. "The petition of 
Lucy Phelps, widow of Arthur Marquette, she being a 
resident of the Parish of Assumption, with respect 
SHOWS." 

(g) Agent. Where plaintiff sues for the use of 
others, it has been held that he does not have to state 
the Christian names of those others, this article being 
complied with by his giving his own name in full. Kil- 
gour, 2 N. S. 296; Filhiol, 5 M. 636. 

But the agent who sues in his own name is bound to 
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disclose fhe name and residence of his principal. Wil- 
lard, 24 A. 18.^ In order that defendant may set up such 
defenses or counter-claims as he has against the real 
phiintiflf. Smith, 41 A. 1, 8. 

(h) Corporation, Form. "The petition of Dugas ft 
LeBlanc, Ldmited, a corporation organized under the 
laws of the State of Louisiana, and domiciled in the Par- 
ish of Assumption, respectfully SHOWS.'' See Art 112 
and notes. 

Suit must be brought Jn the corporate name. Sec 7, 
(c), of Act 267 of 1914, p. 525. R. C. C, Art. 482/ A 
slight alteration in the name is not important. R. C. C. 
482; Canal, 19 La. 865. 

(i) Partnership. Suit by a partnership should be 
brought in the firm name, and as appearing through all 
the partners. The full names of the partners should be 
set out, and their residences. But the petition must be 
that of the partnership, and not of the partners. Wolf, 
52 A. 1857, 1865. 

Form. 'The petition of B. J. Wolf & Sons, a commn- 
cial partnership, domiciled andldoing business in the City 
of New Orleans, and composed of Samuel A. Marcus^ 
Abraham J. Wolf, and Marcus Wolf, all of whom reside 
in the Parish of Orleans, with respect, SHOWS.'' 

Compare with incorrect form. 52 A. 1858. 

But after the dissolution of the partnership suit may 
be brought in the names of the individual partners. Ter- 
ril, 6 M. 637; Crozier, 8 La. 857; Cutler, 18 La. 482; 
Hyde, 19 La. 402; Shipman, 9 R. 149; Hilliman, 4 A. 179; 
Silvemagle, 21 A. 189; Dunn, 115 La. 1084, 1087. And 
all of these decisions hold that all the former partnen 
or their representatives must he joined in a suit upon a 
debt to the former partnership. Certainly all would have 
to be joined in order to recover the whole debt; but upon 
dissolution does not each partner become a joint obligee, 
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and jnight not each sue separately for his share Per- 
haps not But see note 9, (d), to Art. 148; note 2 to 
Art. 165, two; note 4 to Art 165, six. 

(j) Residence. Where plaintiff is not a resident of 
Louisiana, it is sufficient to describe him as a resident 
of the State of Missouri, or of the Republic of France, 
as the case may be. Simpson, 14 A. 104; Perry, 5 N. 
S. 78. And where plaintiff is a resident of Louisiana it 
is sufficient to give the parish of his residence without 
naming the State. Adamsy 7 N. S. 400; Chaffe, 28 A. 
887. 

(k) Effect of FaOure to State FuU Name or Resi- 
dence. Provided the plaintiff is sufficiently identified, the 
failure ito state his full name or residence, as here re- 
quired, has no effect, unless excepted to in limine litis, 
by dilatory exception. Taylor, 21 A. 665. And then the 
petition may be amended instanter by inserting the full 
name or the residence, as the case may be, without fur- 
ther service of petition or amendment or citation, and 
without allowing defendant further time to answer, 
Sinnet, S M. 398; Dubuys, 2 N. S. 626; Psyche, 6 La. 
880; Thomas, 7 La. 418; Smith, 5 A. 575; Flynn, 21 A. 
168; Chaffe, 28 A. 887; McMuUen, S A. 139; Daogheriy, 
80 A. 1247. 

Compare note (q). 

3. The name and the place of residence of the De- 
fendant, or the place where he lives. 

(1) Name. It will be noted that the name and sur- 
name of the defendant are not required, as in the case 
of the plaintiff. Lallande, 12 La. 7; Parmeley, 18 La. 
868. 

Where defendant is sued upon a note, and is named In 
the petition as Elizabeth T. Russell, whfle her correct 
name as signed to the note is Elizabeth W. Russell, tibe 
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note being annexed to the petition corrects the eirror and 
makes it immaterial. Tenney, 1 R. 449, 461. 

(m) Residence. What has been said in note (j), in- 
fra, as to stating the residence of the plaintiff, applies to 
stating that of defendant. Adams, 7 N. S. 401. 

(n) Form. The name and residence of the defend- 
ant are usually stated in the clause which declares the 
nature or the object of the suit. Thus, immediately after 
the form (d), supra, follows: 

'That Sam A. LeBlanc, a resident of the Parish of 
Assumption, is indebted unto your petitioner in the sum 
of three hundred dollars, with interest at five per cent, 
per annum from May 1, 1914, for this, to wif 

This entire form can only be used where a money judg- 
ment is sought. If something else is demanded, this 
form cannot, of course, be used; but the name and resi- 
dence of defendant must be stated somewhere in the pe- 
tition. 

(o) Suit Against a Married Woman. See Art 118 
and notes; note (f), infra. 

(p) Against Corporation. See note (h), infra. 
Partnership. See note (i) , infra. If defendant partner- 
ship excepts that all partners are not named, it must sup- 
ply the names. David, 4 La. 106, 107. 

(q) A Mistake in the Name of Defendant, where the 
proper person is served and comes into court, may be 
corrected by amendment, instanter, without further 
service, and without granting further delay for defense. 
Brewster, 8 La. 296, 298; Lallande, 12 La. 7; New Or- 
leans, 11 A. 420; Hickman, 14 A. 609. 

And the same is true as to failure to state the resi- 
dence of defendant Segur, 11 La. 439, 445. 

And such a defect is waived by a plea to the merits. 
Parmely, 13 La. 351; Anselm, 6 La. 142. 
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And if defendant excepts that his name is not correctly 
stated, and does not give his true name, his exception is 
frivolous. Broadwell, 14 A. 466. 

Compare notes (k), (bb). 

4. The petition must contain a clear and concise 
statement of the object of the demand, as well as of the 
nature of the title, or the cause of action on which it is 
fopnded. 

(r) We have under Art 161 discussed the subjects of 
''Vagueness'' and "No Cause of Action Disclosed,'' which 
see. We subjoin here other observations on 

The Statement of the Cwuse of Action. 

A party is held to his material and substantive aUega- 
tions, and cannot derive advantage from contradiction 
or obscurity. Blackley, 8 A. 866; Perkins, 8 A. 14; Par- 
ish, 8 A. 154. 

(s) Variance is a discrepancy between an allegation 
in the pleading and the evidence adduced to prove it. A 
material variance will, on objection being made to the 
evidence, ibe fatal. Thus, where actual sale and delivery 
are alleged, a conditional agreement to sell made on a 
different date cannot be proved. Davenport, 118 La. 
190, 42 Sou. 770. 

But where the note or other obligation sued on is an- 
nexed to the petition as part thereof, there can >be no 
. variance between the document sued on and the descrip- 
tion of it in the petition, because the document itself con- 
trols and corrects the allegations. Davenport, 6 N. S. 
127, 128; Weyman, 13 La. 492, 493; Hughes, 7 N. S. 227; 
Deblieux, 7 N. S. 260; Police Jury, 27 A. 224; Teutonia, 
33 A. 732, 733; Abadie, 41 A. 281; State vs. Wagner, 42 
A. 64; McLellan, 43 A. 268; Vincent, 50 A. 379. And the 
same is true where the document is referred to as an- 
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nexed to a pleading in another case in the same court 
Compton, 6 La. 272. 

Where an instrument is not of the gist of the action, a 
slight variance in describing it is immaterial. Baldwin, 
8 N. S. 61. And, even where the instrument is of the 
gist of the action, an inaccuracy in describing it will not 
prevent its admission in evidence where it is sufficiently 
identified. Lejeune, 2 A. 145. 

But a variance will be cured by the reception of the 
evidence without objection, and plaintiff will be permitted 
to recover according to his proof. And so, if plaintiff 
sues in one capacity, and, without objection, proves the 
right to recover in another capacity. Canfield, 9 M. 317; 
Bryan, 11 M. 26; Jackson, 11 M. 297; Flogny, 11 M, 
547; Langlini, 12 M. 242; Brown, 1 N. S. 211; Rodriguez, 
2 N. S. 358; McMicken, 6 N. S. 85; Russell, 2 La. 185; 
Powell, 18 La. 321 ; Draper, 20 A. 306; Gaty, 32 A. 1092; 
Fontenot, 46 A. 1380; Zeigler, 49 A. 189; Godden, 35 A. 
164; Gayarre, 9 A. 354; Hennen, 20 A. 241; Louisiana, 
25 A. 560, 562. 

(t) Evidence of Facts Not Alleged. In like manner, 
if evidence is offered of facts not alleged in the petition, 
and objection is not made, the petition will be considered 
enlarged by the evidence, and it will be given effect. 
Wykoff, 48 A. 475, 479; Houston, 127 La. 630, 53 Sou. 
887; Parish Board, 125 La. 809, 812; McLellan, 43 A. 258. 

And vagueness in petitibn may be cured by allegations 
of answer or evidence received without objection. Bur- 
land, 14 La. 189; note 2 to Art. 161. 

And demand in reconvention, proved without formal 
plea, but without objection, will be given effect. Eean, 
17 A. 37. 

And even where petition does not show a cause of ac- 
tion, if such plea is not insisted on in limine, and plain- 
tiff is permitted to prove jf acts which, if alleged, would 
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have shown a cause of action, the defects of the petition 
are cured. Bell, 107 La. 725, .733. 

But all the above must be taken with the restriction 
that the judgment must be limited to what is claimed in 
the petition. Art. 156, and note (3) thereto; Knight, 130 
La. 234, 241; Hanson, 130 La. 688, 58 Sou. 511; notes 
(z) and (aa) , infra. 

And with the further restriction that evidence received 
without objection does not have the effect of broadening 
the pleadings where admissible for the purpose of any 
issue raised by the pleadings. Tensas, 128 La. 172, 181; 
Rogers, 119 La. 715, 44 Sou. 442; Bonnette, 111 La. 855, 
36 Sou. 953. 

But, if objection is timely made, such evidence will be 
excluded. Dumartrait, 5 N. S. 38; Ponsonby, 6 N. S. 
238; Benoit, 1 La. 212; Rowley, 2 A. 209; Graham, 13 A. 
546; Alexandria, 109 La. 50, 33 Sou. 66; Stone, 3 La. 
349; Wisdom, 120 La. 700; State vs. Foster, 106 La. 425. 

And evidence of facts not pleaded cannot be offered on 
confirmation of default. Hall, 10 A. 412; Barbarin, 8 N. 
S. 639. 

(u) Contract and Qwmtum Meruit . While one who 
sues on a contract cannot recover on the quantum meruit, 
and vice versa (Morton, 9 La. 172; Mitchell, 11 La. 255; 
Hogan, 12 La. 457), still, in a suit upon a contract, evi- 
dence can be given of the value of the wqrk performed 
or goods delivered. Gribble, 14 A. 793; Lacroix, 15 A. 
69; Boyd, 3 N. S. 286; Gourgon, 4 La. 115; Collings, 14 
La. 339; O'Neill, 123 La. 104. 

(v) Negative AUegations. A plaintiff is not required 
to negative, in his petition, facts the existence of which 
would defeat his action. Thus, he is not required, in an 
action based on injury through the negligence of defend- 
ant, to allege the absence of contributory negligence on 
his own part. Hebert, 126 La. 775, 778; Buechner, 112 
La. 599, 36 Sou. 603. 
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But where it is necessary for plaintiff to prove tbe non- 
existence of fact in order to recover, the nonexistence 
of such fact must be aUeged. Mathews, IS La. 47, 62. 

Note. — ^Author's No. 8, post, contains matter which 
properly belonged here under No. 4, for it refers to no 
other part of the petition. It was thought that to give it 
a separate number would avoid confusion. 

. 5. It must not contain any insulting or impertinent 
expression. 

(w) It is within the discretion of tiie Judge to dia- 
miss the suit when the petition contains, in his judg- 
ment, such expressions; and his discretion cannot be con- 
trolled by mandamus. The remedy is by appeal. State 
vs. King, 43 A. 826, 9 Sou. 640. 

6. It must end by conclusions analogous to the na- 
ture of the action to which the plaintiff has resorted. 

(x) By ''conclusions'' is meant the prayer for relief. 
Woolfork, 20 A. 515. 

(y) The Prayer, more than anything else, determines 
the character of the action. Art. 43, note (5) ; Art 46, 
note (1) ; Edwards, 20 A. 169; Lagay, 5 R. 182; Slocomb, 
21 A. 355. 

The prayer for relief should be specific and conform to 
the allegations. Maisonneuve, 130 La. 714, 58 Sou. 520. 

(z) Relief Beyond the Prayer. The general rule is 
that there can be no relief beyond the prayer of the peti- 
tion. See Art. 166, and note (3) thereto; note (t), in- 
fra; New Orleans, 49 A. 49. 

(aa) But Prayer for General Relief will warrant the 
granting of any relief covered by and within the scope of 
the allegations of the petition. Henderson, 10 A. 548; 
Gottschalk, 6 La. 219, 221; State vs. LapeyroUerie, 88 A. 
912; Haas, 125 La. 1034. 52 Sou. 149; Kinder, 126 La. 
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696, 51 Sou, 654; Ice Co., 106 La, 56; Stark, 118 La. 489; 
Crusel, 122 La. 913. 

But the prayer for general relief will not authorize a 
change from one form of action to another. South, 119 
La. 197. Nor does it authorize the granting of relief not 
covered by the allegations, or ultra petitionem. Lichen- 
stein, U6 La. 1061, 40 Sou. 454. 

7. It must be signed by the plaintiff or his attorney 
in fact, or by his advocate. 

(bb) Signature to an affidavit which the law requires 
to be annexed to the petition is a sufficient signature of 
the petition. Zollicoffer, 3 R. 286. 

And the signature of the attorney is sufficient without 
his being described as the attorney. Merrill, 12 R. 138. 

And even the attorney may sign through an agent. 11 
A. 121. 

Such mere defects of form can be amended instanter 
without further service or delay for answering. Mer- 
riU, 12 R. 138. 

Paragraph for Each Fact. 

8. (Author^s Number.) The plaintiff in his petition 
shall state his cause of action articulately, that is to say, 
he shall, so far as practical, state each of the material 
facts upon which he bases his claim for relief in a separate 
paragraph, separately numbered. The petition shall be 
in all cases verified as hereinafter provided. (Extract 
from Sec. 1 of Act 300 of 1914, p. 612.) 

(cc) This law requires that each fCLct on which the 
cause of action is based be stated in a separate, num- 
bered paragraph. It is manifest that this requirement 
applies only to that part of the petition in which the 
cause of action is stated — ^that referred to in No. 4 of Art. 
172. It is manifest that this requirement has no appli- 
cation to the other parts of the petition, such as the 
name, description, and residence or domicile of plaintiff 
or defendant, the prayer, etc. 
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Therefore, it is f oUy for the plaintiff to state in one of 
the separate, numbered paragraphs the fact that it is a 
corporation organized under the laws of Louisiana j or 
that it is domiciled in the Parish of Lafourche; or'anj 
like matter. 

Such matters are matters to be specially denied or 
put at issue, by the defendant, in limine; otherwise^ ther 
will be excluded from the issues of the case. 

Why, therefore, should plaintiff, by putting any audi 
matter into a separate, numbered paragraph, invite^ or 
rather compel, defendant to deny it, and thus put upon 
itself the burden of producing its charter or other evi- 
dence? 

The writer has in his experience known several cases 
where the plaintiff would have succeeded on its mle^ 
taken under paragraph 4 of Sec. 1 of Act 300 of 1914ip 
and obtained judgment upon the allegations of the peti- 
tion and answer, had it not tendered as an issue in the 
case the fact of its corporate existence. This fact, being 
denied by defendant, was the only allegation remaining 
to be proved, and defeated the plaintiff's rule. 

(dd) This law is not complied with by simply divid- 
ing the statement of the cause of action into numbered 
paragraphs. Each substantive fact going to make up the 
cause of action should be stated in a separate paragraph 
in such manner and with such minuteness that the de- 
fendant can answer each paragraph or article with a 
simple ''admitted'' or ''denied," without having to admit 
in part and deny in part, or answer it in any other man- 
ner than categorically. 

Note. — ^Author's No. 8 should more properly be a sub- 
division of No. 4, ante, for it refers only to that part of 
the petition. 

Verification of Pleading. 

9. (Author's Number.) The petition or answer, as 
the case may be, shall be verified by the plaintiff or the 
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defendant, if a natural person, or a m^nber of the firm 
if a partnership, or, in the case of a corporation, by the 
president, vice-president or other managing officer there- 
of ; provided, however: 

(a) The joint petition or answer of several plain- 
tiffs or defendants may be verified by any one of said 
joint plaintiffs or defendants. 

The verification in the case of parties shall consist in 
an affidavit to the effect that all of the allegations of fact 
made in the petition or answer are true except as to 
those allegations expressly made on information and be- 
lief, and that as to these, the affiant believes them to be 
true. 

(b) The petition or answer may be verified by the 
attorney of the party or parties in all cases. 

Want of verification or defective verification must be 
taken advantage of, if at all, in the case of a petition, by 
exemption (sic, should be "exception") filed in limine 
litis, and in all such cases the Court may in its discre- 
tion- allow the verification to be supplied or amended 
upon terms as to payment of costs, or otherwise, as it 
may deem proper. 

• • « • * 

A verification by the attorney of a party or parties for 
a reason deemed by the Court insufficient to justify such 
form of verification shall not be treated as a defective 
verification, but the Court shall in such case require 
pleading to be verified by the proper party within a de- 
lay to be fixed by the Court, and such verification shall 
be retroactive in its effect; provided, that this paragraph 
shall in no way vary or affect the foregoing paragraph as 
to the conclusiveness of verification when made by coun- 
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fid in the cause. (Extracts from Act 300 of 1914, pp. 
618, 614.) 

(ee) Verification by Party, Member of Firm, or Offir 
eer of Corporation. When the petition is to be verified 
•by any of these, care must be taken in the drawing of 
the petition to see that it shows upon its face which alle- 
gations are made as positive f acts» and which are made 
upon information and belief. All the allegations must 
be in one or the other of these two classes. When this 
is done, proper verification is easy. It should follow the 
wording of the law — ^the second paragraph under (a), 
supra. 

(ff) Verification by Attorney. This subject is not 
without difficulty, under the wording of the present law. 
Act 157 of 1912, p. 227, permitted verification by the at- 
torney only in certain cases, and provided the form for 
verification by the attorney. 

The present law — supra, (b)— provides that the attor- 
ney may verify in all cases, but fails to give a form of 
verification when made by the attorney. It would cer- 
tainly be helpful if the lawmakers had allowed the para- 
graph in the act of 1912 which provided the form for the 
verification by an attorney to be reproduced in the act 
of 1914. The subject would then be dear. 

As it is, the law now makes no provision as to what 
the verification by an attorney shall state. 

It would very rarely happen that an attorney could 
swear to the allegations of the petition, except upon 
information and belief; and, as the law now provides that 
the attorney may verify in all cases, we believe it to be 
permissible for the attorney to make the affidavit upon 
information and belief as to oil the allegations of the 
petition, without the necessity of making the allegations 
in the petition itself upon information and belief. 

(gg) Amendment of Verification. Much discretion 
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allowed trial Judge in permitting verification to be sup- 
plied or amended; and, unless sueh discretion has been 
abused, there will be no interference therewith on ap- 
peal. Clark, 134 La. 440, 443. 

(hh) Verification by Attorney Other Than Counsel in 
the Case. The clause (b) of the act of 1914, printed su- 
pra, would seem to refer only to an attorney who is coun- 
sel for the party in the case- And nowhere else in the 
act is provision made for verification by an attorney. 

But the last paragraph, which we have printed supra, 
of the act of 1914 provides what is to be done when the 
verification is by the attorney for a reason deemed insuffi- 
cient by the Court. This paragraph seems meaningless 
and out of place, since the provision is that the attorney 
may verify in all cases. The last clause of this para- 
graph, however, seems to interpret the foregoing pro- 
vision (b) as applying only to counsel in the cause. To 
give this paragraph any effect at aD, therefore, we muj^t 
interpret it as applymg to verification by an attorney in 
fact, or an attorney other than counsel in the cause, or 
any other agent. 

Demand for Specific Object- 
Art- 173. If the plaintiff demand a specific object, 
he must describe it with certainty in his petition, in such 
a manner as to leave no doubt as to the object demanded. 
C. P. 161; 172,4. 

(1) In a petitory action the land sought to be recov- 
ered must be so described as to make its location certain. 

Bry, 11 A. 665. , 

And in actions concerning rights attached to lands 
the lands must be described with certainty. Pipes, 1 
R. 19. 

(2) While a less degree of certainty and particularity 
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of description is required when personal property is 
sought to be recovered, still the petition must identify the 
property claimed with certainty. Curtis, 110 La. 429, 
431. And the opposing party may plead vagueness. Cur- 
tis, 110 La. 481. 

Action Upon Authentic Act. 

Art. 174. When the acton is founded on a notarial 
or public act, an authenticated copy must be annexed to 
the petition, in order that it may be communicated to 
the defendant, if he require it; but it shall not be neces- 
sary to serve the same on the defendant 

(1) Defendant may refuse to answer if such docu- 
ment not annexed. C. P. 320. This is the sole poialty for 
faUure to annex the document, and sudb failure cannot be 
taken advantage of by exception of no cause of action. 
HiUiard, 114 La. 884, 894; Smith's, 2 La. 182, 188; Po- 
lice Jury, 27 A. 224. 

But the defmdant may pray for oyer of the documents, 
and the Court will fix a delay within which they must be 
filed, under penalty of dismissal of the suit. Maillon, 14 
A. 621, 622; Baldwin, 124 La. 647; Hewitt, 47 A. 742, 
746. 

(2) Documents annexed control and correct allega- 
tions of petition. See note (s) to Art 172. 

Action Upon Otlier Documents. 

Art. 175. But if the title on which the demand is 
founded be an act under private signature, or a note 
bearing the signature of the defendant, it shall not be 
necessary to annex to the petition the original of suA 
an act, or the note itself, provided that if the defendant 
pray a view or oyer of the document declared upon, the 
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court shall order the same to be filed within a reason- 
able delay, and in default of the plaintiffs complying 
with said order, his petition shall be dismissed. 

(1) Defendant's right to oyer of the document sued 
on is absolute, and may be exercised at any time before 
default is taken. MaxweH, 2 N. S. 211; Lee, 3 A. 288; 
Davenport, 118 La. 193. 

(2) A statement in the petition that such document 
is made part thereof, when in truth it is not annexed or 
filed, is mere surplusage. Lee, 8 A. 228. And is not to 
be considered in deciding exception of no cause of action. 
Lamorere, 82 A. 1046. 

(8) This article formerly required such documents to 
be annexed to the petition, but especially provided that 
copies of such documents need not be served upon the de- 
fendant Under the article as it then stood, it was de- 
cided that copies of such documents need not be served 
with the petition, even though the petition itself stated 
that they formed part of it. Osbom, 4 A. 297. At this 
day, under the article as it now reads, it seems generally 
conceded that copies of annexed documents need not be 
served. 

(4) An account annexed to a petition ''for refer- 
ence'' amplifies it, and admits proof of the items thereof. 
Lockhart, 41 A. 1165. And the annexed documents are so 
far made part of the petition that they must be consid- 
ered in determining exception of no cause of action. 
Scarborough, 48 A. 815, 8 Sou. 940. 

(6) Defendant cannot demand oyer of documents not 
sued on, or not directly in issue in the suit. Consoli- 
dated, 10 A. 610. Therefore, oyer of title cannot be de- 
manded of plaintiff in a jactitation suit. Williams', 117 
La. 600, 42 Sou. 168. 

(6) Defendant is not entitled to pray oyer of a docu- 
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ment filed in a cause in court. Cincinnati, 25 A. 1. No 
reason is given; but, presumably, the reason^ are that 
the document, being on file in a public office, is not under 
the control of plaintiff, and is as accessible to defendant 
as to plaintiff. For the same retisons we are inclined to 
believe that oyer cannot be demanded of a public record 
or of a document which the law requires to be deposited 
and kept in a conveyance office or other public office; 
especially in the parish where suit is pending. 

Filing Petition, etc. 

Art* i76. The petition, together with all the annexed 
documents, must be delivered to the clerk of the court to 
which it is addressed, who shall receive it, and endorse 
immediately the date of the day, month and year when 
he received it. 

(1) Delivering the petition to the clerk or his deputy 
makes it a part of the record. The date of receipt by 
the clerk may be endorsed at any time thereafter nunc 
pro tunc. Wheeling, 48 A. 777, 779. But compare 
Ford, 35 A. 151, 153; Grunow, 36 A. 927. 

How Service May Be Waived* 

Art* 177. Tb^ defendant, or his attorney, may 
waive the service of plaintiff's petition, provided the de- 
fendant, or his attorney, certify in writing, and under 
his signature, on the back of the original delivered to the 
clerk, that he acknowledges that the petition has been 
duly served on him; in such case the clerk shall not be 
entitled to charge for a copy, nor the sheriff for citation. 

(1) It is only the defendant who is sui juris and 
domiciled or represented in this State, or his attomey» 
who can waive service of petition. An appointee of the 
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Court, as a curator or tutor ad hoc, is without authority 
to do 80, and cannot. Jacobs, 135 La. 390, 394 ; note IS to 
Art 116; see note (7), below. 

The Sheriff, when made a co-defendant in injunction, 
may accept service. Tinney, 134 Lsl. 549, 551. 

(2) The words "service accepted and citation 
waived," while not precisely in the form required by this 
article, accomplish the entire purpose. State vs. String- 
fellow, 126 La. 729. But we suggest that the date should 
be added to fix the beginning of delay for answer. 

(3) Prior to the Constitution of 1898, one could con- 
fess judgment and waive citation at any time, even at 
the time of incurring the obligation. Stein, 42 A. 772, 
7 Sou. 718; Thompson, 47 A. 1403; State vs. Baten, 48 
A. 1538, 21 Sou. 119. Under Art. 91 of the Constitution 
of 1898, this cannot be done prior to the maturity of 
the obligation sued on by any document under private 
signature. Goodwill, 51 A. 521; Kieman, 111 La. 645. 

(4) It seems that this article does not provide the 
exclusive mode of waiving citation. Stein, 42 A. 774; 
Toledano, 7 A. 60. But the Sheriff's return that cita- 
tion was waived amounts to nothing whatever. Shan- 
non, 15 A. 86. 

(5) The dignity of the profession, the convenient ad- 
ministration of justice, the sanctity of an attorney's 
oath, all justify the presumption of the authority of an 
attorney who waives citation; and no proof need be of- 
fered unless the matter is especially put at issue. Ingram, 
2 A. 840, 841; Hill, 3 A. 258; Boykin, 6 A. 120; Wood, 
32 A. 801, 803. 

But the defendant may avoid a judgment against him 
by showing that the attorney who waivied citation had 
no authority from him. Marvel, 14 A. 3, 5. 

(6) Garnishee. No valid seizure is made where a 
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^ramishee accepts service. Petition, citation and inter- 
rogatories must be served on him. Phelps, 27 A. 692; 
Schindler, 18 A. 476; C. P. 246. 

(7) An administrator may accept service. Logan, 80 
A. 727. As to regular curator (not ad hoc). Byrnes, 
116 La. 298. 

(8) But where citation is addressed to an agent, or 
to an officer of a corporation, acceptance of service by 
such agent or officer does not bring the principal or the 
corporation into court. White Hall, 127 La. 1022. 

(9) Waiver of service is no waiver of legal delays, 
but the delays begin from the time of acceptance of serv- 
ice, just as from the time of actual service. Nothing is 
waived or confessed except citation and service of peti- 
tion. Anheuser-Busch, 49 A. 680; Hecker, 121 La. 467, 
46 Sou. 676. The dictum to the contrary in Evans, 80 
A. 498, is bad law. 

Copy and Citation for Defendant. 

Art* 178. The clerk to whom the petition has been 
delivered^ must, except in the case above expressed, make 
out a faithful and exact copy of the same in the language 
in which it was presented, in order that it may be served 
on the defendant, and he must annex to that copy a cita- 
tion addressed to the defendant, in the form prescribed 
in the following article. 

(1) The copy of the petition should be an exact one. 
No parts should be omitted, not even the caption or ad- 
dress to the Court Lukis, 46 A. 1448, 1449. 

(2) Service of a copy of the petition with citation is 
the only way to bring a defendant into court, except 
where waived (preceding article). Zacherie, 4 La. 164; 
Slocomb, 18 La. 10; Jacobs, 8 A. 9; White Hall, 127 La. 
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1026. But defendant may voluntarily appear and an- 
swer, and this will take the place of service. See Art 
206 and notes. 

(8) The clerk may perform the duties required hf 
this article, although there is no prayer in the petition 
to that effect; and the proceedings are as effective. 
Bauduc, 8 N. S. 484. 

Bequirements of Citation. 

Art. 179. The citation addressed to the defendant 
must be drawn in English ; it must mention : 

(a) It was formerly required to be drawn also in 
French when that was the mother-tongue of defendant. 
It was then held that the exception that it was not 
drawn in French must be pleaded in limine, and was too 
late after confirmation of default Leeds, 4 R. 257; 
Landry, 7 A. 288. See note (a) to Art. 172. 

1. The title of the cause. 

(b) Necessary. Caldwell, 6 R. 9. But may be in any 
part of citation, so lon^r as it precludes mistake. Bank, 
10 R. 26. 

2. The name of the defendant to whom it is ad- 
dressed, the place of his residence, or that where he hap^ 
pens to be, in the manner set forth in the petition. 

(c) It was held in LaUande, 12 La. 7, that this clause 
does not require the name and surname of defendant to 
appear at full length in the citation. But in Baham, 109 
La. 1000, 1011, the contrary view seems to be taken; but 
it is there held that it is a matter which must be excepted 
to before judgment by default, and defendant cannot aft- 
erwards raise the objection. 

(d) Statement of the place of residence of defend- 
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ant necessary. Caldwell, 6 R. 9. But if it is stated in 
the petition, a copy of which accompanies the citation, 
that is sufficient. De Marigny, 22 A. 171. 

(e) Unless addressed to the defendant, the citation 
is defective and void. Bertoulin, 19 A« 860. Ther^ore, 
although defendant has constituted an agent on whom ci- 
tation to him may be served, the citation must be ad- 
dressed to him, and not to the agent Waddill, 23 A. 
778, 778; Jacobs, 28 A. 625; McFaddin, 49 A. 1819, 
1320; Leblanc, 21 A. 26; Aldige, 16 A. 180. 

And citation addressed to the president of a corpora- 
tion cannot be the foundation of a valid judgment 
against the corporation. State vs. Montegudo, 48 A. 
1417, 20 Sou. 911; Knoll, 186 La. 241. Citation must be 
addressed to the company itself. State vs. Voortiies, 60 
A. 671. And not to its manager. State vs. Timber Co., 
105 La. 379; Bank of Monroe, 124 La. 798, 50 Sou. 718. 

Nor will acceptance of service by such officer or 
agents of a petition making them defendants be effective 
to bring the corporation or principal into court. White 
Hall, 127 La. 1022, 54 Sou. 337. 

But where plaintiff sues a town, and the clerk ad- 
dresses the citation to the mayor, which is served on the 
mayor, while it does not bring the town into court, never- 
theless the service on the mayor interrupts prescription. 
Gueble, 118 La. 494, 43 Sou. 63. 

(f) In a suit against an Ordinary Partnership, a 
citation should be addressed to each of the partners. 
LeBlanc, 25 A. 464. Commercial Partnership. See note 
(2) to Art. 182. Husband and Wife. See note (1) to 
Art. 182. 

(g) Citation to an Absentee should be addressed to 
the absentee; but it is immaterial that it is addressed to 
the curator ad hoc on whom served. Cooper, 2 A. 158; 
McDonald, 13 A. 405. But, if it is addressed to the cu- 
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rator, it must be addressed to him in his official capaci^, 
which must be stated in the citationr Galoche, 18 A. 
481. See note IS to Art. 116. 

(h) Citation to Representatives. When one is sued 
in a representative capacity, the citation* should be ad- 
dressed to him in such capacity. A sjmdic. Camutz, 20 
A. 85. A tutor. Osbom, 23 A. 178. 

3. The name or title of the court before which the de- 
fendant is cited to appear. 

(i) Not necessary to name the State of Louisiana in 
the title of the court. Lalande, 12 La. 7. But why not 
doit? 

Nor is it necessary to state the name of the Judge. 
Hemkin, 3 R. 165. It is surplusage. State vs. Head, 22 
A. 66^ 

But the court must be named. Gagneaux, 109 La. 
461, 466. 

4. It must summon the defendant either to comply 
with the demand contained in the petition, of which a 
copy accompanies the citation, or to deliver his answer 
to the petition in the office of the clerk of the court in 
which he is cited to appear. The place where such office 
is held must be expressed. 

(j) Citation must be accompanied with a copy of the 
petition. Harris, 1 R. 30. 

(k) Must mention place where the office of the clerk 
of the court is held. Caldwell, 6 R. 9. But where it is 
signed by the clerk, purports to have been issued from a 
District Court sitting in a particular parish, and calls 
upon the defendant to file his answer in the clerk's office 
of that court, at a certain place, it is a sufficient designa^ 
tion of the place where the clerk's office is held. Medley, 
2 A. 140. And it has been held that where citation to a 
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garnishee contains the title of the court» is in the name 
of the State, and under the seal of the court, attested 
in the name of the Judge and signed hf a deputy derk, 
it is a sufficient mention of the place where the clerk's 
office is held. Landry, 7 A. 238. But it must be noted 
that this objection was not made in the pleadings in the 
cited case, and seems to have been urged only in argu- 
ment p. 240. 

Requiring the defendant to file his answer ''in the office 
of the derk of the court of the parish aforesaid, at the 
courthouse" (the name of the parish, etc., having pre- 
ceded) , is a sufficient designation, as the defendant could 
not be mistaken as to the court .before which he was 
called on to answer. Briggs, 10 R. 119; Standard, 47 
A. 716. 

We condude that ''at the courthouse of the Parish of 
St, James'' is a sufficient expression of the place where 
the clerk's office is hdd. 

6. The citation must express the number of days 
given to the defendant to file his answer, according to 
the distance from his residence to the place where the 
court is held, to be reckoned from the day when the dta^ 
tion was served. 

C. P., Arts. 180, 318; Ck)le, 21 A. 613; Dupuy, 21 A. 
629. 

(1) But citation which does not express number of 
days for answer will interrupt prescription. Martinez, 
30 A. 818. And a judgment which has been virtually 
acquiesced in cannot be annulled on this ground. Covas, 
44 A. 690. 

6. It must express the date of the day, month, and 
year, when it was delivered. 

7. It must be signed by the clerk who delivers it, and 
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express his quality ; it must be sealed with the seal of tho 
court by whose order it is given. 

(m) Must be signed by the clerk or depu^ clerk, and 
express his quality. Signature by any other officer than 
the clerk, or by the clerk in any other capacity, is fatal 
to any proceedings grounded on such citation. Ander^ 
son, 14 A. 614. Nor will such citation interrupt pro- 
scription. Schwartz, 109 La. 1081, 84 Sou. 96. Depu^ 
clerk may sign in any case. Marigny, 22 A. 172. 

And citation signed by a de facto derk is valid. New 
Orleans, 26 A. 278; State vs. Sadler, 51 A. 1897. 

But citation signed by the derk, and which ladn only 
the seal of the court, will interrupt prescription. King, 
118 La. 844, 42 Sou. 959. 

On appeal, the seal will be presumed, although not 
copied into the transcript. Medley, 2 A. 140. 

Delay for Answer. 

Art. 180. The delay to he expressed in a citation 
consists of ten days, to be counted from the time the cita- 
tion has been served, which are to be allowed to the de- 
fendant to comply with the demand of the petitioner if 
the defendant resides in the place where the court is held, 
or within ten miles of such place. If the defendant re- 
sides at a greater distance, the aforesaid delay shall be 
increased by one day for every ten miles that his resi- 
dence is distant from the place of holding court before 
which he is cited to appear; the delay in no case shaUf 
exceed fifteen days in all. In counting the ten days, 
neither the day when the citation has been served, nor the 
day when the delay expires are included. (As amende 
by Act 77 of 1904, p. 190.) 
C. P. 175, 5; 818. 
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(1) If the dtatkm is served on April 9th, the ten 
days expire on April 19th, and defatdt may be taken on 
the 20th. Font, 47 A. 273; PeUican, 48 A. 716; MiUer, 
107 La. 661. 

Sundays are to be counted in making up the ten dajrs, 
a Sunday being necessarily included in every ten dBjs. 
Johnson, 124 La. 143, 146. But where the last day of the 
ten is a Sunday, or a dies non, the defendant has the 
whole of the next day to answer. Catherwood, 30 A. 677. 

(2) The provisions of this article do not apply to de- 
fendants residing out of the State, or who have no known 
residence. West, 4 La. 220. 

(3) If the defendant live less than ten miles from 
the courthouse, he is entitled to only ten days delay; if 
he lives ten or more, but less than twenty miles, he is en- 
titled to eleven days delay; if he lives twenty or .more, but 
less than thirty miles, he is entitled to twelve days delay, 
etc. Fleming, 11 M. 303. If he lives fifty miles or more, 
he is entitled to fifteen days. Sullivan, 132 La. 698, 61 
Sou. 682. 

This distance is computed by ordinary road; not in a 
straight line, nor by an infrequently used and at times 
impassable road. Woodward, 16 La. 186. 

(4) The clerk cannot always know the distance of de- 
fendant's residence from the courthouse. The defend- 
ant himself knows the distance. Therefore, it is proper 
and safe for the citation to express the delay in the words 
of this article, and leave to the defendant to determine 
his delay thereunder according to the distance of his resi- 
dence from the courthouse. Sullivan, 132 La. 600. But 
the defendant who is allowed, in the citation the delay 
actually applicable to the distance of his residence can- 
not complain that he is not informed in the citation that 
the whole delay shall not exceed fifteen days. Sullivan, 
132 La. 600. But if a defendant who resides ten miles 
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or more from the courthouse is cited to answer within 
ten days, the citation is null. Dupuy, 21 A. 630. 

Where Two or More Defendants. 

Art* 181. If there are two or more defendants to 
the suit, the clerk shall make out as many copies of the 
petition as there are defendants in the cause, whether 
they all reside in the parish where the court is held, or in 
different parishes, even if these be out of the jurisdic- 
tion of that court. 

Citation to Defendants Associated or Havlnj^ 
Same Representative. 

Art. 182. Nevertheless, if the defendants are hus- 
band and wife, or minors, interdicted, or absent persons rj^^^ 
having the same curator, or persons represented by the ^ y^ 
same attorney in fact, or partners of ttie same firm, or ^^^ 
members of the same corporation, it will be suflicient to m/.33^ 
deliver one single citation and one single copy of tijie pe- 
tition to the person representing such defendants. 

(1) Where Htisband and Wife are sued in the same 
suit, citation served on the wife brings both into court. 
Gaines, 6 R. 4 ; Holt, 33 A. 673. Served on the husband, 
the same. Gilmore, 9 A. 197. But the citation must be 
addressed to both in order to make a single citation an- 

• swer for both. Marrioneaux, 19 A. 208; McElvin, 80 
A. 552. This article does not forbid each to be cited sepa- 
rately, and it may be done. Jordan, 29 A. 749. One ci- 
tation addressed to the wife and ''her husband^' is suffi- 
cient as to both. Phipps, 31 A. 88. 

(2) Partnership. It is well settled that it is only in 
the case of a commercial partnership that all of its mem- 
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bers can be brought into court by a single citation. 

Stevenson, 23 A. 421; McGehee, 14 La. 362; LeBlanc, 
26 A. 464. 

Where the partnership is commercial, one citation is 
sufficient to bring the partnership and all of its members 
into court upon a partnership matter. Kearney, 14 A. 
870. But after the dissolution of a commercial partner- 
ship each member must be served with a separate cita- 
tion, and there can be no judgment against one not cited. 
Anderson, 27 A. 237. But, even after dissolution, it ap- 
pears that it is sufficient that the citation be addressed 
to the firm only, provided it is served on the member 
sought to be held, and is accompanied by a petition in 
which judgment is prayed for against each member in 
solido. Montague, 30 A. 50; Newman, 107 La. 320. See 
Dunn, 116 La. 1084, 40 Sou. 466. 

Clerk Delivers Copies to Sheriff. 

^ ^. Art. 183. The Clerk must address without delay, 
^^^ the copy of the citation and of the petition intended to 
Hfi ^ served on the defendant to the dieriff of the parish 

h^'UH. w^®^® *^^* defendant resides. 

(1) See Art. 178 and notes as to copies. It is usual 
for the clerks to make for each defendant to be served 
two citations, one for service and the other for the 
Sheriff's return. The citation is made in duplicate; that 
is to say, both appear to be originals, and the one does 
not purport to be a copy of the other. We are of opinion 
that no fault can be found with this practice. 

(2) Under this article, the citation with copy of peti- 
tion must be sent to the Sheriff of the parish where the 
defendant resides. No Sheriff can serve a citation out- 
side of his parish. Dennison, 131 La. 95, 96, 59 Sou. 
26; Thompson, 127 La. 718, 721; Evans, 8 N. S! 247; 
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Amia^ 9 R. S48; Kendrick^ 19 La. 87; Whiting, 5 A. 
687. It is manifest, therefore, that there would be great 
difficulty in getting service upon a defendant who is tem- 
porarily out of the parish of his residence, and leaving 
no one at his residence on whom citation could be served; 
as well as on a defendant who has left tiie parish, but 
has not acquired a new domicile or residence within the 
year (Art. 167). 

It is to obviate* just such a difficulty that Act 76 of 
1912, p. 88, was passed, which act provides as follows: 

Where Service Made. 

"That in any case where suit brought, where the 
Court has jurisdiction under the laws of Louisiana, and ^ 
the defendant is domiciled, resides or is temporarily in ^ 
another parish, service of citation, notice of seizure, no- 
tice to appoint appraiser or notice to pay may be made 
by the sheriff of liie parish in which the suit is brou^t 
or by the sheriff of the parish where he is domiciled, re- 
sides or may be temporarily when such service is made." 

This act makes personal service good wherever made 
within the State, provided the Court hus juriadictUm of^ 
the cause, and provided, of course, that such service is 
made by a Sheriff or deputy within his own parish. 

It must be remembered, however, that a foreigner, or 
one having no known place of residence in the State, can- 
not be sued in one jurisdiction and served in another 
where found. He must be sued in the jurisdiction where 
found. Art 166, paragraph five, note (4). 

(S) No process can be served outside of the State. 
Dumas, S2 A. 679. Act 23 of 1900, p, 29, unconstitu- 
tional, nuU and void. Aikmann, 122 La. 265, 47 Sou. 600. 

The Same; Several Defendants. 

Art. 184. If, among the defendants, there be some ^ 
who reside out of the jurisdiction of the court before 
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which the suit is pending, the clerk must address to the 
sheriffs of the different parishes where they reside, copies 
of the citation and petition intended for such defend- 
ants, in order that they may be served on them, and such 
return made of the service as is hereafter provided. 
See notes to preceding article. 

Sheriff Must Endorse Date of Receipt. 

Art* 185. The sheriff to whom the clerk delivers or 
addresses copies of a petition and citation to be served 
on a defendant, in the manner above provided, shall in? 
dorse upon the same a certificate of the day, month and 
year, when those documents have been received by or de- 
livered to him. 

Sheriff to Serve at Once. 

Art. 186. The sheriff must serve those copies, with- 
out any delay, on the defendant named in the citation; 
and when there are several defendants to the same suit, 
he must make as many services as there are citations; 
always conforming, in either case, with the provisions 
hereafter enacted. 
C. P. 1026. 

(1) Service by a de Facto Sheriff is good. His ca- 
pacity cannot be excepted to collaterally. Gradnigo, 10 
A. 670; Turner, 21 A. 543; Cloutier, 38 A. 305, 808; Leh- 
mann, 41 A. 987, 7 Sou. 33; Vinet, 48 A. 1254, 1260; 
Robertson, 49 A. 80, 21 Sou. 197. 

(2) ''Without Any Delay:' But it has been held that 
the Sheriff exhibits due diligence by serving a citation 
in time to enable the plaintiff to take a default at the 
earliest period after the opening of court at the term next 
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ensuing; and that to render a Sheriff liable for damages 
resulting from the fact that the citation was not served 
in time to interrupt prescription; plaintiff must show 
that the officer was notified of the necessity of earlier 
service in order to prevent prescription of the claim. 
Bloomfield, 2 A. 936; Dinkgrave, 26 A. 626. 

But, where the Sheriff has been warned of the neces- 
sity for prompt action, he will be liable for damages 
caused by his delay. Sandridge, 2 A. 933. See Ander- 
son, 14 A. 615, as to laches of clerk in issuing citation. 

(3) But Sheriff is not bound to proceed unless paid 
or secured as to his costs, according to law. Adams, 26 
A. 626. 

Two Modes of Service. 

Art. 187. The citation and the petition accompany- 
ing it may be served in two different ways,.by being de- 
livered to the defendant in person, or by being left at 
his domicile. 

(1) These are the only two modes of accomplishing 
citation of natural persons. State vs. Stewart, 47 A. 426; 
Baham, 109 La. 1005. But Sec. 2 of Act 92 of 1878, p. 
168, provides an additional mode for service upon non- 
resident proprietor of plantation in suits by laborers and 
others for wages, etc., by service upon the overseer or 
other agent in charge of the plantation. And Act 167 of 
1894, p. 206, provides that in suits by vendors or deliv- 
erers of sugar cane or syrup for manufacture service may 
be made upon the agent, overseer or manager of the fac- 
tory to which the cane or syrup was sold or delivered. 

Personal Service. 

Art. 188* The service is made in person when.the 
citation and petition are delivered to himself. 
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Domiciliary Service. 

Art. 189. It is made at the domicile when the copies 
of the citation and petition are left at the usual place of 
domicile or residence of the defendant, if he be absent, 
by delivering them to a person, apparently above the age 
of fourteen, living in the house. 

(1) Definition of domicile or residence. R, C. C. 38; 
see note (2) to Art. 162. 

(2) "// He Be Absent." As a matter of course, if 
he be present, the service will be made on him in per- 
son, and the service will not be domiciliary. "Absent" 
here means absent from home, and it is only in that case 
that the law dispenses with personal service. Kendrick's, 
19 La. 36, 38; Oakey, 4 A. 363; Corcoran, 7 A. 268; Ar- 
nault, 21 A. 630; Slatterley, 33 A. 847; Baham, 109 La. 
1005; Savant, 136 La. 252. 

(3) ''Living in the House." It has been several times 
held, seemingly in the very teeth of this phrase, that 
service on anyone living on the same plantation with the 
defendant is valid; that service need not be made on one 
living in the dwelling-house with defendant, so long as 
he resided on the same plantation; that the domicile is 
the plantation, and not the dwelling-house. Maxwell, 6 
R. 86; McCalop, 10 A. 224, 225; Rousseau, 24 A. 355. 

From these decisions we must respectfully dissent. 
"Living on the same plantation" does not mean "Uving in 
the house." Other authorities hold that the service when 
defendant is absent from home must be made on one 
living in the house in which defend^mt lives; and to these 
authorities we give our fuU assent, as being in accord 
with the clear provision of this article. Thibodaux, 8 
A, 130; Feazel, 15 A. 462; Baham, 109 La. 1005. 

Service cannot be made upon a visitor, or one only 
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transiently at the house. Lewis, 24 A. 617; Walker. 82 
A. 467, 470. 

(4) Must Be Left at the Umal Place of Domicile or 
Residence. Service on a person in the street or elsewhere 
is not good, although that person resides in the same 
house with the defendant State vs. Johnson, 12 La. 547; 
Lancaster, 5 A. 147; BaUard, 14 La. 211; Medley, 5 A. 
218; Baham, 109 La. 1005; Flynn, 12 A. 239. 

Must be made at the v»iial place of domicUe or reai- 
dence. McCracken, 19 A. 33. At defendant's store not 
good, unless it is shown that the store and residence 
were in the same building, Adams, 35 A. 101. "Last 
place of domicile" is not the equivalent of "usual place," 
etc. McFadden, 49 A. 1320; Baldwin, 1 N. S. 519; Ire* 
land, 3 N. S. 515. 

(5) Other Requisites of domiciliary service will be 
stated and discussed under Art. 201, which, by providing 
what the Sheriff's return shall state, in effect provides 
other requirements for valid domiciliary service. 

To What Defendants the Two Preceding Articles 
Apply. 

Art. 190. The petition and citation must be served 
on the defendant in person or left at his domicile, in th^ 
manner provided in the two preceding articles, in all 
cases where the defendant is of age, enjoys civil rights, 
is present in the place, or has there his acknowledged 
domicile or residence. 

Service on Those Not Included in the Foregoing. 

Art. 191. But if the defendant be a minor, a per- 
son interdicted, or a married woman, or if the suit be 
brought against the members of a corporation, of a pub- 
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lie institution, or of a commercial partnership, the peti- 
tion and citation must be served in the manner hereafter 
provided in the following articles- 
Service on Married Woman, Xot Separated. 

Art. 192. If the petition and citation be directed 
against a married woman not separated from bed and 
board from her husbnd, the service may be made by de- 
livering to either the husband or the wife, or by leaving 
them at the domicile of the latter, by delivering the same 
to a person apparently above the age of fourteen years, 
living in their house. 

(1) Service on husband interrupts prescription. 
Bush, 11 A. 603. And brings wife into court. Waddell, 
12 A. 14. See note (1) to Art. 182. 

Service on Woman Divorced or Separated. 

Art. 193. But if the woman be separated from bed 
and board, or divorced from her husband, the service 
must be made as if sole. 

Service on Representatives of Persons Incapaci- 
tated or Absent. 

Art. 194. If the suit be brought against minors not 
emancipated, interdicted or absent persons, whose prop- 
erty is administered by a curator, then the petition and 
citation must be served either by delivery in person to 
the tutor or curator of such minors, interdicted or ab- 
sent persons, or by leaving them at the usual place of 
domicile or residence of such tutor or curator. 
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Service on Tutor ad Hoc, or Curator ad Hoc. 

Art. 195. If the minors, the interdicted or absent 
persons, against whom the suit is brought, had no tutor 
or curator, and the plaintiff has had a special tutor or 
curator appointed to defend them in the suit, the service 
must be made on that curator in person or at his domicile. 

(1) See notes to Art. 116. This article places inter- 
dieted persons in same category with unrepresented 
minors and absentees, who alone are mentioned in Art 
116. Adler, 126 La. 474. See Art. 964, as amended by 
Act 308 of 1910; SaUier, 108 La. 878. 

(2) Tutor ad hoc or curator ad hoc cannot waive serv- 
ice. See note (1) to Art. 177. 

(3) Before selling the property of an unrepresented 
minor or absentee at tax sale the Sheriff should have tu- 
tor or curator ad hoc appointed and serve the legal notice 
on him. Interstate, 118 La. 596. 

(4) A curator ad hoc may be appointed to an absentee 
who has left the State after the institution of the suit, 
but before service. Zacharie, 4 La. 154; McMicken, 12 
La. 155 ; Loughery, 5 A. 484. 

Service on Attorney in Fact of Absentee. 

Art. 196. Nevertheless, if the person absent has an 
attorney in fact, whose name appears in the petition, the 
sheriff shall serve the same on that attorney in fact, in 
person or at his domicile. 

(1) See note (e) to Art. 179; notes (2) and (8) to 
Art. 165, Five; note (22) , (b) , to Art 116. 

(2) Of course, if the party served as attorney in fact 
is shown not to be such, it defeats the citation. Farmer, 
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88 A. 282; Aikmann, 122 La. 2«6, 47 Sou. 600; Ck>Uier, 41 
A. 87. 

(8) Dissolution of a partnership revokes a power of 
attorney given by it. Conery, 80 A. 692. The agent of 
the partnership is not the agent of the partners. John- 
son, 18 A. 880. 

Service on Agent. 

(4) This article applies in terms only to a ''person 
absent''; but it is apparent that the same requirements 
would govern service on the agent of any person present 
in the State as govern service on the agent of an absentee. 
If the circumstances are such that service upon the agent 
is good, it makes no difference whether the defendant be 
present or absent. 

In order to make service upon an agent valid, the agency 
must be set out in the petition. Pilie, 16 La. 570; Wil- 
son, 12 R. 235. And of course, in order to justify the 
Court in rendering judgment against a defendant cited 
through an agent, the agency must be proved. St. Amand, 
25 A. 167; Rowland, 10 La. 598; Dawson, 29 A. 868. And 
it must be such an agency as would authorize the agent to 
receive service. Weight, 30 A. 1186; Gusman, 88 A. 888; 
Michie, 20 A. 75; Slatterly, 33 A. 849. In this last case 
it seems to be held that the agency to receive citation may 
be proved without allegation in the petition. See LeBlanc, 
21 A. 26; Conery, 84 A. 520. 

The Sheriff's return that A is agent of B amounts to 
nothing as proof. First Municipality, 8 A. 458. And the 
agent's admission of the agency is not sufficient, standing 
alone. Dawson, 29 A. 868. 

Service on Emancipated Minor. 

Art. 197. When the suit is brought against an 
emancipated minor, the sheriff must serve the citation 
and petition on such minor in person or at his domicile, 
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unless he is absent from the State, in which case they 
must be served on the advocate appointed by the judge 
to defend him. 

C. P. 116 and notes; C. C. 57. 

Is the advocate here named different from the curator 
ad hoc provided for in the cited articles? Perhaps it 
would be safer, when the absentee is an emancipated 
minor, to appoint an attorney (advocate) as curator ad 
hoc. 

Service on Corporations, Public Institutions, 
and Partnerships. 

Art. 198. When a suit is brought against a cor- 
poration, a public institution, or against persons asso- 
ciated in ordinary partnership, the service must be made 
as follows: 

Municipal Corporations. 

In suits against the corporation of cities and of other 
places, on the Mayor in person, or on any other officer 
exercising similar functions, or in his absence, at the 
place where he holds his office, by delivery to some of the 
officers employed there. 

Banking Establishments. 

In suits against banking establishments, on thei? 
president in person, or at the house where the bank is 
kept, by delivery to the teller, or, in his absence, to some 
other officer of the establishment 
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Other Corporations or Public Institutions. 

In suits against other .civil or religious corporations 
or public institutions, on their president in person, or at 
their office, if they hold such in permanence, by delivery 
to some of their agents. (To be continued.) 

Service on Home Corporations is now, we believe, gov- 
erned entirely by Sec. 25 of Act 267 of 1914, p. 531, which 
we print below. The provisions of this Art. 198, printed 
supra, are, we believe, in so far as they relate to corpora- 
tions other than municipal, superseded by said act of 
1914, Sec. 25 of which reads as follows : 

Sec. 25. Be it further enacted, etc.. That service of 
all legal process on any corporation subject to the pro- 
visions of this act may be made in the following manner: 

(a) On any officer designated in the charter as au- 
thorized to receive service, and upon any director of the 
corporation, or in the cases mentioned in paragraph (d) 
of this section, or (sic, should be "on") the agent of 
the corporation in charge of the affairs of the corporation 
at the place other than its domicile. This service may 
be made on the officer, director or agent wherever found. 

(b) In case the officer, director or agent mentioned 
in paragraph (a) of this section cannot be found, this 
service may be made upon any other regularly employed 
oflBicer, agent, or employee of the corporation over eight- 
een years of age, found in the domiciliary office of the cor- 
poration, or in such other office as the corporation may 
maintain in the parish other than that of its domicile, 
where suit may be brought in such parish as provided in 
paragraph (d) of this section. 

(c) In case service cannot be made as provided in 
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either paragraph (a) or (b) of this section, the oflScer 
charged with the duties of making the service shall, after 
diligent effort, make return to the court, stating the ef- 
forts made by him to secure service and the reasons for 
his failure so to do, and thereafter the Judge, or in the 
event of his absence from the Parish, the Clerk shall order 
service to be made on the Secretary of State, whose duty 
it shall be forthwith, to send by registered mail, ad- 
dressed to the corporation at its last known domiciliary 
post office address, the originals of the papers served upon 
him, retaining in his office true copies thereof, upon 
which he shall note the date, manner and other particu- 
lars of the service and of the disposition of the originals. 

(d) Where the corporation is engaged in business in 
more than one parish, the venue of the suit shall, at the 
option of the plaintiff, be in the parish where the cause 
of action arose, or at the domicile of the corporation if 
the cause of action results from a trespass or offense or 
quasi offense; but if the cause of action results from any 
other cause the venue of the action shall be in the parish 
where is or was located the particular office which had 
supervision of the transaction from which the cause of 
action arose or at the domicile of the corporation at the 
option of the plaintiff. 

(1) See Art. 165, Nine, and notes. 

(2) Service on a corporation must be made strictly as 
required by the statute in force. Welch, 128 La. 738, 55 
Sou. 388; Prince, 128 La. 834, 55 Sou. 474. These cases 
were decided under a statute repealed by Act 267 of 1914, 
Sec. 32, p. 587. 

(3) Form for Return When Service Made as per Para- 
graph (a): 

'^Received the within citation, a duplicate thereof, 
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and a certified copy of the petition in this cause, to 
which said duplicate citati(m was annexed, on the 

day of f 19. . ; and on the day 

of , 19. ., I served said duplicate, and said 

copy of petition, by delivering the same to , 

the officer designated in the charter of the defendant 
corporation as authorized to receive service'' (or 'to 

, a director of the defendant corporation'' ; or, 

where the corporation is not domiciled in the parish, 

'to , the agent of the defendant corporation in 

charge of its affairs in this parish"), ''which service 
was made in this parish. 

"Parish of Assumption, Aug. 7, 1915. 

(Signed) "Edgabd Auooin, 

(Or Deputy Sheriff.) 

(4) Form for Return When Service Made as per Pam^ 
graph (6): 

"Received the within citation, a duplicate thereof, 
and a certified copy of the petition in this cause, to 
which said duplicate citation was annexed, on the 

day of , 19. . ; and on the day of 

, 19. ., after having made careful inquiry and 

search for the officer (or officers) named in the 
charter of the defendant corporation as authorized 
to receive service, and also for a director of the de- 
fendant corporation, and not having been able to find 
any of said persons in this parish, I served said du- 
plicate citation, and said copy of petition, by deliver- 
ing them to , a regularly employed officer (or 

agent or employee) of the defendant corporation, 
over eighteen years of age, whom I found in the 
domiciliary office of said corporation in this parish, 
at which office said service was made" (or, where the 
corporaticm is not domiciled in the parish, "to , 
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a regularly employed officer (or agent or employee) 
of the defendant corporation, whom I found in an 
office which the defendant corporation maintains in 
this parish, at which office said service was made'O • 
^'Parish of Aissumption, Aug. 7th, 1915. 

(Signed) ''Edgabd Aucoin, 
''Sheriff:' 
(Or Deputy SheriflF.) 

(5) Form for Return Under Paragra/ph (c) ; 
''Received the within citation, a duplicate thereof, 

and a duly certified copy of the petition in this cause, 

on the day of » 19. . ; and this certifie£( 

that I made diligent inquiry and search in this parish 
> for the officer (or officers) authorized in the charter 
of the defendant corporation to receive service, and 
could not find him (or any of them) ; that I also made 
diligent search and inquiry for a director of the de- 
fendant corporation, but could find none in this par- 
ish; that I made diligent search and inquiry for an 
office maintained by the defendant corporation in this 
parish, but could find no such office" (or, instead of 
the last averment, ''tiiat I made diligent search and 
inquiry at the office maintained by the defendant cor- 
poration in this parish for a regularly employed of- 
ficer, agent or employee of said corporation, over the 
age of eighteen years, but could find no such person 
at said office; and that I found, after diligent search 
and inquiry, no other office of said corporation in 
this parish*'). 
"Parish of Assumption, Aug. 7th, 1915.*' 

(Signed) etc. 

(6) It is suggested that when the order for service 
on the Secretary of State, under paragraph (c), is made 
by the clerk, he should certify that the Judge is absent 
from the parish; or the absence of the Judge should be 
shown, of record, in some other way. 
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(7) It will be remembered that when a corporation is 
properly sued in a parish other t'han that of its domicile 
the service does not necessarily have to be made in the 
parish where the suit is brought. The clerk may send the 
papers for service to the Sheriff of the parish of the domi- 
cile of the corporation, or to the Sheriff of any parish 
where a legal service could be made. See Arts. 183, 184, 
and notes. 

It is not believed that service upon the Secretary of 
State would be legal when the corporation has a known 
domicile, or known officer authorized to receive service, 
or known directors, in another parish where service could 
be made. 

Service on Foreign Corporations. 

(Sec. 26 of Act 267 of 1914, p. 532.) 

Sec. 26. Be it further enactedy etc.y That service of 
all legal process on any foreign corporation subject to 
the provisions of this act shall be made as follows: 

(a) On any agent, or agents, which the corporation 
may have designated, in accordance with existing laws, 
as agent or agents, for service of process. This service 
may be made wherever the agent or agents, may be 
found. 

See note 22, (b) , to Art 116. 

(b) If the agent, or agents, mentioned in paragraph 
(a) of this section, cannot be found, then service may 
be made upon any regularly employed agent or employee 
of the corporation, over eighteen years old, in any office 
which the corporation may have established and main- 
tains in this State. 

See note 22, (b), (bl), to Art. 116; note 3 to para- 
graph Five of Art. 166; see notes to Art 196. 
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(c) If the corporation, being one required by law 
to appoint and maintain an agent for service of process^ 
has failed to do so, or such agent, if appointed, cannot 
be found, and said corporation has not established and 
maintained an office in the State the officer charged with 
the duty of making the service, shall, after diligent ef- 
fort, make return to the court, stating the efforts made 
by him to secure service, and tiie reasons for his failure 
to do so, and thereafter, the Judge, or in the event of his 
absence from the parish, the derk, shall order service to 
be made on the Secretary of State, whose duty it shall be 
forthwith, to send, by registered mail, addressed to the 
corporation at its last known domiciliary post office ad- 
dress, the originals of the papers served upon them, re- 
taining in his office true copies thereof, upon which he 
shall note the date, the manner and other particulars of 
the service, and of the disposition of the originals. 

See note 22, (b), to Art. 116. 

(d) (Paragraph (d) of Sec. 26, Act 267, 1914, p. 533, 
provides the venue of suits against certain foreign cor- 
porations. It is printed ante, under Art. 165, No. Nine.) 

(e) (Paragraph (e) of same section provides for de- 
livery by the Secretary of State to the clerks of the Dis- 
trict Courts and to the Sheriffs of lists giving the names 
of all foreign corporations which have complied with the 
provisions of the act (Sec. 23) and have appointed agents 
for the service of process, with the names and domicile 
or residence of such agents, etc.) 

(f) (Paragraph (f) of same section provides gener- 
ally the venue of suits against corporations. Printed in 
the place and stead of subdivision Nine of Art. 165, ante.) 

(8) Forms for Sheriff's Returns in Service on For- 
eign Corporations. . Follow generally the forms given in 
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notes (3), (4) and (5), infra, changing what should be 
changed, etc. 

Service on Commercial Firms. 

(Continuation of Art. 198.) In suits against any 
commercial association trading under a title or as a 
firm, on any of the partners in person, or at their store 
or counting house, by delivery to their clerk or agent 

(9) Before dissolution service on one member is good 
against the partnership and all of its members, but after 
dissolution each member must be served. Levy, 106 La. 
244; Anderson, 27 A. 237; Wilmot, 32 A. 612; Gaiennie, 
17 La. 42. Note (2) to Art. 182. 

But service on the one member must be in person, and 
not domiciliary. Abat, 8 N. S. 145, 147. But see O'Hara, 
42 A. 226, where this question seems to have been over- 
looked. 

And the citation served on the one member must be ad- 
dressed to the firm in its social name. Hefferman, 1 A. 
146. 

In common-law States, each member must be served, 
and, therefore, our courts will not recognize a judgment 
rendered in a common-law State against a member who 
was not cited. Scott, 14 A. 261. 

(10) Service at the place of business of the partner- 
ship upon the agent or representative there in charge is 
good. Caldwell, 120 La. 880, 881. 

But where the members, and not the partnership, are 
sued, service upon the clerk at the store is not good. 
Ridge, 14 A. 866. 

(11) This paragraph applies only to commercial part- 
nerships. In all other partnerships each partner must 
be cited. Note (2) to Art. 182. 

And the fact that the partnership is commercial must 
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be alleged in the petition, and must be proved. Ellery, 
18 A. 109. 



Service on Captain, Master or Member of Crew 
of Vessel. 

Art. 199. If the suit has been brought against the 
captain or master of a ship or other vessel, -or against 
some one forming part of the crew of such ship or vessel, 
having no domicile or residence in the State, the petition 
and citation must be served either on the defendant in 
person, or on board of the ship or vessel in which he is 
employed, by delivery to any person, apparently above the 
age of fourteen, belonging to the crew of that ship or 
vessel. 

(1) A former owner of a vessel, no longer owner, can- 
not be served in this way. 'Gazzam, 3 La. 449. Nor can 
the present owner, who is neither captain, nor master, 
nor a member of the crew, be cited in the manner pro- 
vided by this article, whether he resides within the State. 
Gazzam, 3 La. 449, 451. Or out of the State. Fellows, 
7 A. 451. 

But the master, captain or one of the crew cian be 
served, as provided in this article, although he take rooms 
on shore while the vessel is in port. Erwin, 5 La. 830. 

Sheriff's Return. 

Art. 200. When the sheriff shall notify the defend- 
ant of the suit brought against him, in some of the modes 
above provided, he must make his return in writing, on 
the back of the original citation delivered to him, stating 
in what manner this notification has been effected con- 
formably to the following provisions. 
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(1) A clerical error in describin^r the person served 
does not vitiate the return where sufficient remains to 
identify the person. Bell, 3 La. 251. 

(2) The return cannot be explained, supplemented or 
completed by parol evidence, not even by that of the offi- 
cer who made the service. The only remedy is to call 
upon the officer to amend his return, so as to make it show 
with certainty how he made the service. Skilliman, 3 N. 
S. 686; Bank, 10 R. 26. Return the only evidence. Har- 
ris, 1 R. 30; LeBlanc, 21 A. 26; Wooldridge, 27 A. 79, 82; 
Mohr, 39 A. 579, 2 Sou. 540; Hobson, 44 A. 387, 10 Sou. 
762; Andrews, 125 La. 222, 51 Sou. 124; Gliddon, 21 A. 
682. 

Where the return does not show that a legal service has 
been made, judgment rendered on confirmation of default 
will be reversed on appeal and the case remanded. If a 
legal service has actually been made, the return may then 
be amended to show the facts. Adams, 35 A. 101; 
O'Hara, 42 A. 226, 7 Sou. 533. 

But, of course, where no legal service has been made, 
amendment of the return would serve no purpose. Le 
Blanc, 21 A. 26; Mohr, 39 A. 579. 

It is no objection to an amended return that it contra- 
dicts the original one. Rochelle's, 5 La. 283. 

But amendment cannot be made after judgment. Ro- 
chelle's, 5 La. 283. 

(3) In a Sidt to Annul a Judgment, on the ground of 
no legal citation, defendant may prove by parol that a 
legal citation was actually made, although the Sheriff's 
return does not show it. Baham, 109 La. 999, 34 Sou. 54. 

We have to conclude, therefore, that the rule laid down 
in the preceding note, and so uniformly held — viz., that 
the return is the only evidence which can be received as 
to manner of citation — ^applies only to the suit in qua, and 
not to a subsequent suit concerning the subject-matter. 
This seems reasonable and logical. 
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And in such a suit the plaintiff may prove by parol that 
the recitals of the return are untrue. Sloan, 6 A. 218; 
Marvel, 14 A. 3, 5. 

(4) A return cannot be made or amended by any 
other deputy sheriff than the one who made the service. 
McKnight, 14 A. 396. 

Return of Domiciliary Service. 

Art. 201. If the service was made at the domicile of 
the defendant by delivery to a third person, the sheriff 
must state in his return : 

1. Where the domicile or the house inhabited by the 
defendant is situated. 

2. The name of the person on whom the service was 
made; whether such person^s name was known to him, 
or whether he learned it by interrogating that person ; 
or in the latter case, if the person refused to tell his 
name, the return must mention that circumstance. 

(1) The Sheriff's return of a domiciliary service must 
show compliance with all the requirements of Art. 189, 
as well as the requirements of this article. See note (5) 
to Art. 189; see Baham, 109 La. 1009. 

We will here enumerate these requirements in as logi- 
cal an order as possible, and give under each one a form 
for stating such requirement in the Sheriff's return. 

Reqvirementa. Sheriff's return of domiciliary service 
must show: 

(a) That it was made at the usual place of domi- 
cile or residence of the defendant. 
Art. 189, note 4. 

Form : '^Received on the day of 

, 19. ., the within citation, a dupli- 
cate thereof, and a certified copy of the pe- 
tition in this case, to which said duplicate 
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citation was annexed; and on the 

day of , 19. .9 I served said copy of 

petition, with said citation annexed, on 

y the defendant, by leaving the same 

at the house usually resided in by him." 

(b) Where the domicile or house inhabited by de- 
fendant is situated. 

No. 1, this article. 

Form (continued) : ''Situated in this 
parish, on the left side of the public road 
leading from Napoleonville to Bayou 
Come, about seventeen miles from Na- 
poleonville.*' 

(c) That the defendant was absent from his 
domicile at the time of service. 

Art. 189, note 2. 

Form (continued) : "He being absent 
from home at the time." 

(d) Delivery to another named person. 
Lehman, 45 A. 352. See (i), below. 

Form (continued) : "By delivering the 
same to Miss Effie Marshall.'' 

(e) That that person was apparently above the 
age of fourteen years. 

Adams, 35 A. 101. 

Form (continued): "A person appar- 
ently above the age of fourteen years." 

(f ) That such person was living in the same 

house with the defendant. 

Note (3) to Art. 189. 

Form (continued) : "Living in the said 

house." 

(g) Whether or not such person's name was 
known to the Sheriff. 

O'Hara, 42 A. 227; Lehman, 45 A. 362. 
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Form (continued) : "Whose name was 
known to me'' ; or (see next subdivision) 
(h) (To be shown only in case such person's 
name was not known to Sheriff, and he learned it 
by interrogating him or her.) Whether or not he 
learned such person's name by interrogating him or 
her. 

O'Hara, 42 A. 227 ; Lehman, 45 A. 352. 

Form (continued) : "Whose name, being 
unknown to me, I learned it by interrogat- 
ing him (or her) ." 

(i) (To be shown only in case the Sheriff did not 
know such person's name, and such person refused to 
tell it upon interrogation.) That such person re- 
fused to tell his (or her) name upon interrogation. 
Form (continued) : "Whose name, being 
unknown to me, and he having refused to 
tell his name upon my interrogating him, 
/ learned it by carefvl inquiry of persons of 
well-known good repute in the vicinity.*' 

The italicized portion of this form is 
entirely our own invention. The Sheriff^ 
is required to state the name of the 
person to whom the papers are deliv- 
ered. Art. 201, 2; (d), infra. We be- 
lieve it would be safer to ascertain the 
name in this way, and give it, than to 
leave it unstated. See note (2), neart. 

(2) The name of the person to whom the papers are 
delivered is the only thing which the Code requires to be 
ascertained by interrogating that person. It is usual to 
state that "the name and the other facts connected with 
this service I learned by interrogating said person." We 
believe this to be unsafe. Citation is such an important 
matter (Art. 206) that such facts as that the house where 
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service is made is the defendant's usual place of residence, 
or that the person to whom the papers are delivered re- 
sides in the same house, should not be left to the unsup- 
ported, unsworn testimony of a total stranger to the 
Sheriff. If the Sheriff does not know the defendant, or 
where he lives, or who are the members of the same house- 
hold, he should satisfy himself as to these matters, and 
make sure that he is making the service that the law re- 
quires. The Sheriff or deputy usually knows reputable 
citizens living in defendant's neighborhood. By careful 
inquiry from these he can satisfy himself, and, having 
done so, he makes service accordingly. Then, no law re- 
quires him to state how he ascertained any of these f acts^ 
except the name of the person to whom he delivered the 
papers. He should confine his statement about interro- 
gating such person to the name alone, and not cast a doubt 
upon his whole service by making it to rest upon such 
precarious information. He should not enlarge upon the 
form above given, which contains all requirements, any 
more than can be helped. 

(8) All the essentials of domiciliary service must be 
established by the return itself, which cannot be aided by 
evidence aliunde. Corcoran, 7 A. 268; note (2) to Art 
200. 

This, it seems, applies only in the same suit, and not 
in a subsequent suit to annul the judgment. Note (3) to 
Art. 200. 

Compare notice of tax delinquency. Interstate, 110 La. 
286, 84 Sou. 446. 

Return on Other Service. 

Art. 202, The same formalities which are pre- 
scribed in the preceding articles must be observed by the 
sheriff in serving citations at the office of chartered banks 
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or other public institutions, or at the counting house of 
commercial establshments, or on board of ships or ves- 
selis. 

C. P. 198, 199. 

The return must in any case be a brief statement show- 
ing compliance with the mode of service required. Forms 
for service on corporations are given under Art. 198, 
notes (3), (4) and (5). Returns in other cases may be 
made by following the forms already given, changing 
what should be changed. 

Further Requirements of Return. 

Art. 203. The return of the sheriff must state the 
day, month and year, when the process was served, and 
be signed by him. 

O'Hara, 42 A. 227. For form, see note (1), (a), to 
Art. 201. 

Sheriff Delivers Ori£i:inaI Citation With Return 
to Clerk. 

Art. 204. Immediately after a service of the pro- 
cess, the sheriff must send back to the office of the clerk, 
from whom he received it, the original citation on which 
his return has been indorsed, in order that it may be de- 
posited at the office previous to the expiration of the de- 
lay given to the defendant to file his answer. 

(1) The return should be placed in the record of the 
suit, where it becomes a part of such record. Misruez, 109 
La. 1098. 

As to its value and necessity to prove service, see notes 

(2) and (8) to Art. 200; note (8) to Art. 201. 
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After twenty years from its rendition, a judgment will 
not be annulled because no citation or return appears of 
record. It will be presumed that the return was lost 
from the record in the long interim. Gentile, 3 A. 146; 
Gibson, 2 A. 503. But such presumption does not apply 
within twenty years. Miguez, 109 La. 1093. However, 
it will be found that much will depend upon the circum- 
stances of each case, the manner in which the records 
have been kept, etc. Same cases. 

Sheriff Liable for Damage Caused by Neglect in 
Service or Return. 

Art. 205. If the sheriff who has charge of a cita- 
tion and petition, neglect or postpone serving them regu- 
larly, or delay, without good cause, to deliver or send 
back the original citation, with his return indorsed, to 
the office whence it issued, he shall be liable for all the 
loss and damage which the party may have sustained 
through his neglect. 

See notes (2) and (3) to Art. 186. 

No Valid Judgment Witliout Legal Citation or 
Voluntary Appearance, 

Art. 206. Citation being the essential ground of all 
civil actions in ordinary proceeding, the neglect of that 
formality annuls radically all proceedings had, unless 
the defendant have voluntarily appeared to the suit and 
answered the demand. 

But citation is not necessary in executory proceedings, 
nor when the proceedings are in rem against the thing 
as hereafter provided. 

C. P. 606, Nos. 2 and 4. 
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Proceedings in rem. C. P. 290 et seq. Executory pro- 
ceedings. C. P. 782 et seq. 

(1) Want of a Valid Citation carries with it, ipso 
facto, the nullity of the judgment rendered, unless cita^ 
tion has been waived or a voluntary appearance made by 
the defendant. Gates, 116 La. 548; Baham, 109 La. 1005 
Conery, 80 A. 692; McCan, 17 A. 91; Bledsoe, 88 A. 618 
Michie, 20 A. 75; Cole, 21 A. 618; Arnault, 21 A. 630 
Woolfork, 80 A. 140; Laurant, 80 A. 368; Jacobs, 28 La. 
625; Jacobs, 184 La. 889, 64 Sou. 150. 

(2) In Attachment Suits. And citation, or the for- 
malities prescribed in lieu thereof, essential in attachment 
suits. Putnam, 8 R. 232; Kraeutler, 12 R. 461; Mithoff, 
9 A. 550. And return must show these formalities under 
penalty of nullity. Connell, 24 A. 512; Wooldridge, 27 
A. 82; Lehman, 45 A. 846, 12 Sou. 504; Elder, 60 A. 
1080, 23 Sou. 929. 

(3) Knowledge that the action is proceeding, how- 
ever clearly brought home to defendant, cannot supply 
the place of citation. Caldwell, 6 R. 9; Bertoulin, 19 A. 
860; Guidry, 25 A. 686; White Hall, 127 La. 1026. 

(4) Disposition of Cause in Same Suit Where Service 
Defective. Want of citation or defective citation will not 
dismiss the suit, but the Court will continue the cause in 
order that plaintiff may have new and proper service 
made; and the Supreme Court will remand the case for 
that purpose. Therefore: 

* Where the clerk failed to deliver to the Sheriff a true 
copy of the petition, case remanded to have correct copy 
with citation served. Lukis, 45 A. 1450. 

And, where the clerk failed to issue a citation correctly 
drawn and addressed, case remanded for service of new 
citation and petition. Aldige, 16 A. 180; State vs. Mon- 
tegudo, 48 A. 1418; State vs. Voorhies, 50 A. 674; State 
vs. Timber Co., 105 La. 382. 

299 



206, 5. Citation and Return. 

And where the papers were correctly drawn by the 
clerk, but the service was not made according to law, case 
remanded for new service. Michie, 20 A. 76; Jones, 23 
A. 304. 

And where papers were correct in form, and service 
properly made, but return defective, the return may be 
amended before judgment in lower court If not, the 
Supreme Court remands for correct service or amend- 
ment of return, as the case may be. Adams, 36 A. 101 ; 
note (2) to Art. 200. 

(5) Effect, After Final Judgment, of Want of Legal 
Citation. A judgment rendered without legal citation or 
the appearance of the party sued, is a nullity so absolute 
that it can be shown whenever and wherever the judg- 
ment is sought to be enforced, even in a different juris- 
diction from that which rendered the judgment. Waddill, 
23 A. 777, and cases there cited; Walworth, 24 A. 251; 
Decuir, 105 La. 485, and cases cited. 

It may be attacked collaterally in any form of proceed- 
ing. Conery, 30 A. 692; Jacobs, 134 La. 390, 64 Sou. 150. 

Such a judgment cannot be revived, and its nullity may 
be shown in defense to suit to revive. Conery, 30 A. 692; 
Laurant, 30 A. 363; King, 32 A. 1006; Conery, 34 A. 523; 
Administrators. 37 A. 916. Burden to show nullity on 
defendant. Levy, 34 A. 413. 

And it is only by acts of great weight and conclusively 
proved that a party would be estopped to urge the nullity 
of such a judgment. Placing it on his schedule in bank- 
ruptcy does not estop him. King, 32 A. 1006. 

And where the land is sold under such a judgment, suit 
brought to recover the land is a petitory action, rather 
than a suit to annul the judgment (which is only inci- 
dental) ; therefore, such suit may be brought in any court 
having jurisdiction, and not necessarily in the court 
which rendered the void judgment Bledsoe, 33 A. 615; 
Jacobs, 134 La. 390, 64 Sou. 150. 
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In a suit to annul a judgment for want of legal citation 
evidence not confined to the Sheriff's return. Note (8) 
to Art 200. 

(6) In Garnishment Proceedings. No judgment can 
be rendered against a garnishee without citing him. 
Delacroix, 24 A. 141; Bank of Monroe, 124 La. 798, 50 
Sou. 718. 

(7) Relief by Certiorari lies where there is no appeal 
and the lower Court has overruled an exception to the 
citation which it should have sustained. State vs. 
Voories, 50 A. 671; Welch, 128 La. 739, 55 Sou. 338. 

(8) Where Defendant Voluntarily Appears and An- 
swers the Demand, it cures the want of citation. La So- 
ciete, 24 A. 347; Dubuys, 4 N. S. 286. 

The words "voluntarily appeared to the suit and an- 
swered the demand'' seem to have been very much broad- 
ened by the jurisprudence. They seem to have been in- 
terpreted as if the disjunctive "or" had been used instead 
of the conjunctive "and." It is usually laid down that an 
appearance for any other purpose than to plead the want 
of citation amounts to a waiver of citation. Andrews, 125 
La. 217, 222; Byland, 38 A. 756; White HaU, 127 La. 
1028; New Orleans, 23 A. 803; New Orleans, 21 A. 439; 
Bush, 24 A. 272; Collins, 5 La. 256; Williams, 45 A. 1013, 
1016; HoUingsworth, 46 A. Sl5, 520; Nicholson, 27 A. 
432; Union, 113 La. 447. The earliest case to hold this, 
and which has been followed, either directly or indirectly, 
in all the cases here cited, is Dyson, 9 M. 493. The de- 
cision in this case was based upon authorities from other 
jurisdictions, rather than upon an interpretation of this 
article. However that may be, the rule seems to have be- 
come rock-bedded in our jurisprudence; so much so that 
we make no attempt to enumerate the different pleas, ex- 
ceptions and motions, such as to the jurisdiction, lis pen- 
dens, motion to bond sequestration, etc., which have been 
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held in one or another of the cited cases to amount to an 
appearance, and cure the want of citation. 

The rule is so general that we will rather note some of 
the exceptions thereto which we have been able to find, 
as follows : 

Appearances Which Do Not Cure Want of Legal 
Citation. 

(a) To move for security for costs. Collier, 41 
A. 87, 5 Sou. 537. 

(b) To move to set aside writ of arrest Jacobs, 
3 A. 9. 

(c) To plead a misnomer. Slocomb, 13 La. 10, 
11. 

(d) To take an appeal. Marin, 29 A. 362. 

(e) And, of course, to plead the want of legal ci- 
tation, or call the attention of the Court thereto. 
The manner of doing this, and preserving defend- 
ants' rights under it, is so important that we make 
it the subject of the next note. 

(9) Pleading Want of Legal Citation, This plea or 
exception must be made alone, and unconnected with any 
other issue or plea, except one that does not amount to 
an appearance. See exceptions noted in note (8), ante. 
A matter of defense urged at the same time destroys the 
plea. Heard, 27 A. 542; Gomila, 41 A. 116, 5 Sou. 548. 
So does the appearance or filing other matter of defense 
afterwards, without reservation of the plea as to citation. 
Penny, 11 A. 197; Livingston, 1 A. 323; Rowlett, 4 La. 
86, 91. 

But another plea may be filed simultaneously with that 
to the citation, without destroying the latter, if it is 
pleaded in the alternative. Lukis, 45 A. 1449, 1450. 

And another plea may be filed after the plea to the ci- 
tation is overruled, without losing the benefit thereof, 
provided such other plea is filed with reservation of all 
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rights under the first plea. State vs. Dupre, 46 A. 117, 
14 Sou. 907. 

Compare this subject with the very closely related sub- 
ject of submitting to the jurisdiction of a court by mak- 
ing appearance in a suit filed therein. Art. 98 and notes. 
The decisions quoted there would be helpful here, and 
vice versa. 

(10) The appearance can have No Retroactive Effect 
Therefore, presciription is not interrupted until the date 
of the appearance. Prater, 118 La. 628, 639. And ap- 
pearance cannot give life to a writ of attachment or of 
sequestration previously excepted to as null for want of 
legal citation. Elder, 50 A. 1077, 1085, 

(11) Acknowledged Appearance, Where defendant 
files a paper in which he declares that he makes appear- 
ance to the suit, it is an appearance for every purpose. 
Mutual Bank, 50 A. 1332. 

(12) Estoppel to Deny Legal Citation. Where de- 
fendant had pleaded lis pendens in another court, alleg- 
ing that a suit for the same thing was pending against 
him in the first court, and had obtained the benefit of such 
plea, he cannot afterwards plead want of legal citation in 
the suit in the first court. Abbott, 22 A. 368. 

(13) Citation Unnecessary: 

(a) Where judgment has been previously legally 
confessed. Marbury, 29 A. 557 ; note (3) to Art 177. 

(b) Where judgment is consented to in open 
court. Thomhill, 34 A. 1171, 1175. 

(c) Where citation is waived or acknowledged. 
Art. 177. 

(d) Summary proceedings are usually conducted 
by rule. A copy of the rule with the order to show 
cause is usually served on the defendant without ci- 
tation. See State vs. Judge, 34 A. 78. 

(e) Citation by advertisement permitted in cer- 
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tain cases tn tax matters, in succeasions, insolven- 
cies, and the like. State vs. Judge, 34 A. 78. 

(i) Oppositions to administrators' accomits and 
the like are in the nature of answers, and no citation 
required. Anderson, 32 A. 892; Majewski, 40 A. 94. 
Ex Parte Jvdgmenta. Some judgments are permitted 
to be rendered ex parte; for example, a judgment recog- 
nizing heirs, and placing them in possession, where there 
are no known adverse claimants. The principal use of 
such a judgment is to furnish record evidence of Qie 
transfer of title from the deceased to his heirs. Such a 
judgment amounts to only prima facie proof in a suit ^ 
concerning title, and is not binding on anyone who was /? 
not made a party to the proceding in which the judgment y 
was rendered. Dalton, 35 A. 365 ; Lorenz, 41 A. 1093. ^ 
Other judgments rendered ex parte fall under the j>rin- 
ciple declared in this article, and are null. Thus: judg- 
ment appointing receiver. Ober, 44 A. 570. Judgment 
recognising surviving spouse as heir. Allen, 44 A. 801. 
See Roberts, 35 A. 454; Morris, 34 A. 657; Bank, 21 A. 
380. 

IIollday8, No l^oeeedlnjfs Allowed on. 

Art. 207. No citation can issue, no demand can be 
made, no proceedings had, nor suits instituted on Sim- 
days, on the Fourth of July, on the First and Eighth of 
January, on the Twenty-fifth of December, Twenty-sec- 
ond of February, on Good Friday, and moreover in the 
Parish of Orleans on Mardi Gras and the Fourth of 
March» nor shall any arrest be made after sunset on any 
individual within his domicile, provided, however, that 
writs of arrest, of attachment, of sequestration, of pro- 
visional seizure, and injunction may issue and be exe- 
cuted on, Sundays and legal holidays. 
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(1) Excerpts, relating to Judicial Proceedings, from 
Sec. IIH, R. S., as amended by Act 93 of 1912, p. 100. 

"The foUo^Hng shall be considered as days of 
public rest and legal holidays and half -holidays 
in this State, akd no others, namely; 

"Sundays, thk first of January, the eighth of 
January, the tweiity-second of February, Good 
Friday, June the third, to be known as Confed- 
erate Memorial DajL the fourth of July, the first 
Monday of September, to be known as Labor Day, 
the first of November, Thanksgiving Day, as 
designated by the Pr^ident of the United States, 
the twenty-fifth of Itecember, and all general 
election days, whether\ Presidential, Congression-^;;^^/^/ 
al. State, municipal orroarochial, in the localities /^// 
where said elections are held; and in the Parish 
of Orleans, Mardi Gras, and also in cities and 
towns where the population shall exceed ten thou- 
sand, every Saturday from twelve o'clock noon 
until twelve o'clock midnight, to be known as a 
half holiday; and in all qities and towns whose 
population shall exceed ten thousand, whenever 
the first of January, the eWhth of January, the 
twenty-second of February,V June the third,, the 
fourth of July, the first of November, the twenty- 
fifth of December shall fall on a Sunday, the suc- 
ceeding day shall be a legal holiday. * * ♦ 
(Portion omitted relates to commercial paper). 
''Provided further, that it shall be lawful to file 
and record suits, deeds, mortgages and liens and 
,to issue and serve citation and 1 o take and execute 
all other legal proceedings anc to make sheriff's 
sales on Saturday half holidays." 



OC^yny. 
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(2) Legal HoUdavs in Jefferson, St. CkMies and St. 
John the Baptist Parishes. 

Act 252 of 1912, p. 558, being a special act fix- 
ing the legal holidays in the above named par- 
ishes, controls as to those parishes. Its provisions 
are the same as those ot Sec. 1114, R. S. (supra), 
e3ccept in the following respects : 

(a) Bfardi Gras is a legal holiday in those par- 
ishes as in the Parish of Orleans. 

(b) Saturdays, from twelve o'clock noon to 
twelve o'clock midnight, are half holidays in tiioae 
parishes, as in cities of over ten thousand. 

(c) When the Ist of January, the 8th of Janu- 
ary, the 22nd of February, June 3rd, the Fourth of 
July, the 1st of November or th9 25th of December 
fall upon a Sunday, the succeeding day is a holiday in 
those parishes, as in cities of over ten thousand. 

(8) Completion of Trials on Legal Holidays. 
Act No. 6, 1904, p. 9. 

"That whenever empaneling of a jury or the taking of 
evidence on the trial of any case shall have been begun, 
but not concluded, at the time at which there shall inter- 
vene any legal holiday or legal half holiday, it shall be 
lawful for the presiding judge, and within his discretion, 
to order said trial to be proceeded with upon said legal 
holiday, if not a Sunday or Christmas day, or upon said 
legal half holiday, and all proceedings thereafter had in 
the trial of said case shall have the same force and effect 
as though had on a day not a legal holiday or legal half 
holiday." 

(4) It wiU be noticed that Sec. 1114, R, S., makes 
some days legal holidays which are not mentioned in Art 
207. While this article has never been amended so as to 
name all the legal holidays, it is dear.that it should be 
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read as if it included them all. This follows from the 
very meaning of the term ''legal holiday/' Moreover, the 
proviso at the end of Sec. 1114, permitting legal proceed- 
ings on Saturday half holidays, is an affirmative pregnant 
with the negative that such proceedings are not permitted 
on other legal holidays. 

Such is the construction of the Supreme Court. Rady, 
126 La. 275. Service of citation made on a legal holiday 
will not interrupt prescription. Rady, 126 La. 278, 52 
Sou. 491. The service in this case was made on a Satur- 
day half holiday, before the proviso had been inserted in 
Sec. 1114 permitting service on such half holiday. 

In Foy, 3 A. 275, a sequestration was set aside because 
the writ had been served on a Sunday. This was before 
this article was amended to permit the execution of such 
writs on dies non. 

(5) Acts Purely Ministerial or Purely Voluntary. It 
is believed that there are many acts of a purely minis- 
terial nature, in the course of a judicial proceeding, 
which may be done on a legal holiday if the act is purely 
voluntary on the part of those immediately concerned. 

Thus, the clerk may refuse to receive and file an appeal 
bond on a legal holiday ; but if he does voluntarily receive 
and file it within the legal delay, and it is found in the 
record of the suit, it can be no objection to its validity in 
perfecting the appeal that it was received and filed on a 
legal holiday. A case deciding this is not reported, but 
the Supreme Court refused a writ therein. 

And the verdict of a jury may be received and ordered 
recorded on a dies non. State vs. Atkinson, 104 La. 570; 
State vs. Ford, 37 A. 466; State vs. Canty, 41 A. 587; 
State vs. Vemado, 126 La. 734, 742. All of these cases 
except the last were decided prior to Act 6 of 1904, supira. 

See, generally, on this subject, Haven vs. Stiles, 1 A. 
& E. Ann. Cases, 277, and note, p. 279; 10 L. R. A. (N. 

S.) 798. 

[End op Vol, I.] 
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Justifying 0>ntempt of Court; Is Aggravation ^32, 3 

Opposition to Administrator's Account, In Nature of 206, 12, f 

Reservations In. (See RESERVATIONS; PREMATURITT.) 
To MeriU: 

Confers Jurisdiction 98; 93, 1, 2, 8; 166-8, 3 

SuppUes ClUtlon ^206; 206, 8 

To Questions. (See WITNESS; INTERROGATORIES.) 

ANNULMENT. (See NULLITY.) 

APPEAL: 

Allowed From Judgments Summarily Rendered ^ 130, 4 

Appearance to Take; Does Not Cure Want of Citation 206, 8, d 

Bond of. (See BOND.) 

By or Against Wife. (See WIFE.) 

Citation of; In Real Action; Sequestration, Provisional Selsure 163 

Ck)sts of; Who Pays - 167, 3, c; 157, 3, d 

CourU of. (See APPELLATE COURTS.) 

Curator ad Hoc Appointed for Purpose of 116, 6 

From Judgment or Order: 

Dismissing for Improper Language in Petition ~ 172, w 

In Hypothecary Action 70. 2 
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(IMM^noM An to ArticlM ami Notes.) 
APPEAL: (Cootinned.) 

Prom Judsment or Ordor: (Contiiiaed.) 

In Suit for BJectment of Tenants .74G, 2; 740 

PnnlBliIng for Contempt of Conrt, None 131, 2; 131, 9 

Beqnlring Peace Bond (Const, Art. 111). 126 

Taking for Confessed on Failnre to Prodoce > 140, 4 

Taxing CosU of Suit - ^. 167, 7 

Higher Court May Compel Lower to Grant 130, 3 

Jvrlsdiction of, From Justices of the Peace, Mayors and Recorders 

(Const.. Art. Ill) 126 

Necessary Parties to 148, 10, h 

Presomptions on. (See PRBSUMPTION.) 

Remand ot Case on. (See REMAND.) 

Reyersal of Judgment on; Where Return Does Not Show Legal 

Senrice 200, 2 

Rights to or In, Cannot Be Affected by Rules of Ck>urt 146, 4 

APPEARANCE BOND; Enforcement of - 10. 1; 180, 3 

APPEARANCE IN SUIT, BY DEFENDANT: 

As Submission to Jurisdiction 93; 03, 2; 03, 3 

As Waiver of atatlon -.178, 2; 206; 206, 8; 206, 

Acknowledged Appearance ^ 206, 11 

Has No Retroactiye Effect 206, 10 

By Husband In Suit Against Wife 118, 4 

By Wife - - 118, 3 

Delay for 180, 3 

APPELLATE COURTS: 

Discretion Allowed Them: 

In Coasting for CosU of Suit 167, 8 

On Trial de Novo, to Disregard Judgment Pro Confesso 140, 3 

District Court as. (See DISTRICT COURTS.) 

Injunction of Judgment of: 

By Party to Suit 131, 8, C 

By One Not a Party ^ 131, 8, B 

Interference With Execution of Judgment of. Contempt 131, 7, C 

Rules of Lower Court, in. (See RULES.) 

Supreme Ck>urt. (See SUPREME COURT.) 
APPRAISERS; Notice to Appoint; By What Sheriff Served 183, 2 
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ARGUMENT; Disrespectful or Indecorous, Contempt 132, 2, C 

ARGUMENTATIVE ALLEGATIONS; Not Considered on Trial of Ex- 
ception of No Cause of Action 161, 4 

ARREST: 

Not Permitted After Sunset, in Domicile ^ ^7 

Of Party to Action: 

Motion to Set Aside ; Not an Appearance Which Cures Want 

of Citation -. -.206, 8, b 

Not Necessary to Make Amicable Demand When Suit Com- 
menced by - 169, 1 

Power Conferred Generally 144 

Writ of, Permitted on Holiday J07 

Of Process: 

By Court, Proprio Motu; When Wrongfully Issued 130, 4 

By Injunction. (See INJUNCTION.) 

ARTICULATION OF PETITION 1724 

ASSAULT; As Contempt of Court 131, 7, P; 132, 2, b 

ASSESSMENT: 

Alternative Demands for Cancellation and for Reduction — 149, 6, d 

Illegal; Jurisdiction of District Court Over 126, 7 

ASSIGNEE OF POLICY; May Join Insured in Suit on Policy 148, 4, g 

ASSOCIATIONS: 

Incorporated. (See CORPORATIONS.) 

Partnerships. (See PARTNERSHIP.) 

Unincorporated; How They Sue 112. 4 

ASSUMPTION OF MORTGAGE DEBT; Effect on Hypothecary Action..^68, 8 
ATCHAFALAYA CO. VS. BROWNELL, 130 La. 657. Discussed 74C. 8 

s 

ATTACHMENT: 

Bond for. (See BOND.) 

Formalities Prescribed in Lieu of Citation, Essential 206, 2; 206, 10 

For More Than Is Due — - ~ 1B5, 8 

Garnishment Under. (See GARNISHMENT.) 

Illegal, Is a Tort -~ J6M, 4 

Is Ancillary Proceeding ~ 90, 8 
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(References Are to Articles and Notes.) 

ATTACH M ENT: (Gontinoed.) 

Not AUowed Upon €k>ndmoiial or Contingent Liability JL58, 4 

Not Neceseary to Make Amicable Demand, When Suit Com- 
menced by ^69, 1 

Of Property of Absentee -116, 17, H 

Of Witnesses. (See WITNESS.) 

Power to Issue; Conferred Generally ~ 144 

Reconventional DeiQand for Damages; Resenrlng Right to Sue for 

Other Damages -156, 2 

Upon Debt Not Due 158, 4 

Void for Want of Legal Citation; Not Cured by Appearance ^^206, 10 

Writ of: 

Not To Be Enforced by Contempt Proceedings ~131, 4 

Permitted on a Holiday - 207 

ATTENDANCE: 

Of Officers and Jurymen; How Enforced 132; 1S2, 1 

Of Witnesses. (See WITNESSES.) 

ATTORNEY AT LAW: 

Appointed to Defend Absent ESmancipated Minor... 178 

Contempt of Court by. (See CONTEMPT.) 

For Absent Heirs; Is Not a Curator ad Hoc 116, 7 

Having Document in Possession; When Forced to Produce 140, 2 

Of Defendant; May Waive Senrice, How 177; 177, 6 

Presumption of Authority of 177, 5 

Signing of Petition by .172-7 

Vertflcation of Pleading by ^72-9, b; 172, ff 

ATTORNEY IN FACT. (See AGENT.) 

ATTORNEYS' FEES: 

Are Part of Jurisdictional Amount 91, 4 

Lost if Not Sued for With Debt...- 166, 2 

AUCTIONEER; Court May Appoint Another to Complete Sale, When 
Deceased « 130, 3 

AUTHENTIC ACTS. (See ACTS.) 

AUTHENTICATED COPIES. (See COPY.) 
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(RcferanoM Are to Articles and Itotee.) 

AUTHOR: 

Holders From Common; Joined in Petitory Actl(m^J.48, 3, f ; 14S, 4, d 
One Cannot Dlspnte the Title of His 44. 7 

AUTHORITY OF ATTORNEY AT LAW; Presumption of 177, 6 

AUTHORIZATION OF WIFE TO 8UE OR BE 8UED. (See WIFB.) 

AVERMENTS IN PLEADING. (See AI^EGATIONS.) 

AWARD. (See JUDGMENT.) 

BAD FAITH; Bare Allegation of, a Mere Conclnalon of Xiaw 161, 4 

BANKING ESTABLISHMENTS; Senrlce of PetiUon and Citation on 118 

BANKRUPTCY LAW, NATIONAL; Now CtoTems Inaolyency Pro- 
ceedings 1«M. 1 

BENEFICIARY; May Join Heir in Suit on PoUcy — 148. 4, g 

BENEFIT OF INVENTORY; Heirs May Claim After Suit FUed MO, 1 

BILL OF EXCHANGE; Suits on. Premature. When 168. 2; 168. 3 

BILL OF PARTICULARS 161. 1 

BOARD, STATE; Sued at Official Domicile...^ 162. 3 

BOND: (See SECURITY, also.) 

Appearance; Enforcement of 10, 1; 180, J 

By Corporations; In Legal Proceedings 112. 2 

For Suspensive Appeal: 

Costs Not Considered In Fixing Amount 167. 3, g 

In Ejectment of Tenants 74G, t 

Judicial: 

Enforced In Court Where Given 166. A 

Who May Be Surety on 166. A 

Of Appeal: 

Against Wife; Husband Must Be Named In.^ 118. 9 

May Be Piled on Legal HoUday 207, 5 

Of Contractor; Suit on Premature Before Settlement of Aocounts_^168, 5 

Of State and Parish Officers; Venue of Suit on 166-7 

Peace; Appeal Prom Order Requiring (0>nst., Art 111) 12£ 

Suit on. Is Ex Ckmtractu. Although for Wrongdoing 166-0, 4 

Twelve Months; Enforcement of Against Absentee 116, 17. B 

BOOKS; Compulsory Production of. (See PRODUCTION, etc) 

322 



Index. 

(References Are to Articles and Notes.) 

BOUNDARY, Action of 74K 

Where Must Be Brought 163, 5 

BREACH OF DUTY; Oivea Rise to Actions 16M, 4 

BRIEF: 

Disrespectfal and Indecorous, Contempt.... ^132, t, c 

Printing of, Not Costs 145, 4 

BUILDINGS: 

Are Immovable Property 42, 2; 60, 2; 74B, 10 

POr Corporations; Suits for Services on 166-9, 6 

CALL IN WARRANTY. (See WARRANTY.) 

CANCELLATION: 

Of Assessment; Demand for, In the Alternative With Demand for 

Reduction 14i, 6, d 

Of Mortgage; Necessary Parties to Suit for 148, 10, g 

CANE, Sugar. (See SUGAR CANB.) 

CAPACITY: 

Official; Of Court Officer; Cannot Be Attacked Collaterally ..76, 4; 186, 1 
Personal; Suit vs. Executor in; Not Part of Succession Proceed- 
ings — ~ 140, 4 

Representative. (See REPRESENTATIVES.) 

CAPIAS FOR NON-ATTENDING JUROR ^33, 1 

CAPTAIN OF VESSEL; Service of Citation on 109 

CAPTION OF PETITION; Not To Be Omitted Prom Ck)py Served _178, 1 

CARRIER, ACTION AGAINST: 

Ex Delicto or Ex Contractu — 165-9, 4 

For or Concerning Freight; Venue of Suit 166, B 

CASTING FOR COSTS. (See COSTS.) 

CAUSE: 

Almost Synonymous With "Suit." (See ACTION.) 96 

As Consideration. (See CONSIDERATION.) 
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(RcferafiMS Are to Artletes and Notes.) 

CAUSE: (Coiitlniied.) 

Of Action: 

Allegation of 161. 1; 161. 3; 172-4; 172. r; 17M; 172. ee 

Arises From Breach of Dnty 16S-9, 4 

Asserted by Means of a Petition ^ 171 

Cannot Be Divided for Suit 166. 2 

Cnmnlation of. (See CUMULATION OF ACTIONS.) 
Exception of No. (See NO CAUSE OF ACTION.) 

May Be Used as Defense 20 

No Prescription of. When So Used 20, 5 

No Suit Where None Shown — 161, 5 

Proof of. Where Not Alleged -.172. t 

CERTAINTY IN PLEADING. (See ALLEGATIONS.) 

CERTIFICATE OF DATE OF RECEIPT OF PETITION AND CITATION 
BY SHERIFF ^ Itt 

CERTIORARI; To ReUeve Prom Proceeding Without Citation J06. 7 

CHANGE OF DOMICILE. (See DOMICILE.) 

CHANGE OF VENUE - -.... - -U66. L 

CHARACTER OF ACTION; Determined by Prayer of Petition. (See 

PRAYER.) 
CHARGES OF SUCCESSION. (See COSTS.) 
CHILDREN. rSee MINOR.) 

CITATION: 

Annexed to Petition for Senrice -178; 17t. j 

By Advertisement; When Allowed 206, IS, e 

Certiorari Lies Where Illegal and No Appeal 206, 7 

Copy of, Deliyered With Petition by Clerk to Sheriff 183; 184; 198. 7 

Cure of the Want of by Appearance. (See APPEARANCE.) 

Date of Receipt by Sheriff To Be Endorsed —185 

Diaposition of Otuse. Where Defective 206, 4 

Estoppel to Deny - ~ 206, 11 

Exception to ^ ...,.170, c; 206. 8, e; 206. » 

Interruption of Prescription by. (See PRESCRIPTION.) 

Is Essential Basis of All Proceedings. Via Ordinaria..206: 206, 1; 206. U 

Issoance of, on Holidays 207; 207, 1 

Knowledge of Defendant (Cannot Supply Place of 206, I 
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(ReferenoM Are to Articles and Notes.) 

CITATION: (Continued.) 

Laches of Officers in Making or Serving 186, 2 

Must Be Addressed to Defendant; Not to Agent or Offlcer....l77, 8; 179, e 

Not Required, Where Service of Petition Waived 177 

Numher Required: 

One for Each Defendant; Made in Duplicate 183, 1 

Only One. However, Made in Duplicate, to: 

Conunerclal Partnership 182; 182, 2 

Husband and Wife 182; 182, 1 

Person Representing Several Defendants - ^82 

Of Curator ad Hoc 116, 13 

Of Foreigner or Defendant of No Known Residence. (See FOR- 
EIGNER.) 

Of (Samlshee; BSssentlal to Judgment Against Him 206, 5 

Of Heirs of Defendant; When He Dies Pending Suit.^ 120, 2 

Of Married Woman. (See WIFE.) 

Prayer for, in Petition 171 

Proceedings in Lieu of, in Attachment 206, 2 

Requirements of: 

Must Be in English 179, 179, a 

Must Ck>ntaln: 

Address to Defendant by Name and Location 179-2 

Date of DeUvery (to Sheriff) ^ 17M 

Number of Days Allowed for Answer 179-5; 180; 180, 4 

Signature by Clerk as Such, and Seal of Ck>urt 179-7 

Summons to Defendant ~ 179-4 

Title of the Cause 179-1 

TlUe of the Court 179-3 

Returned by Sheriff With His Return Thereon to Clerk 204 

Retwn of Sheriff on. (See RETURN.) 
Service of. (See SERVICE OF PROCESS.) 
Waiver of. (See SERVICE, Waiver of.) 

When Unnecessary - - 206, 13 

With Return, Placed by Clerk in Record of Suit 204, 1 

CIVIL ACTION. (See ACTION.) 

CIVIL CODE; Yields to Code Practice, When. (See Introduction to 

Book.) 
CIVIL POSSESSION. (See POSSESSION.) 



Index. 

(R«f«r«ncM Af to ArtlelM and Notes.) 
CIVIL RIGHTS. (See RIGHTS.) 
CLEARNESS; Required in Pleading ^161; 1«1, 1; 17M 

CLERK: 

Of Commercial Partnership; Sendee of Citation on _ Its 

Of Court: 

Acts Which He ICay Perform on Legal Holidajs m, fi 

Cannot Charge for Copy of Petition, When Senrice Waiyed 177 

I>epaty; Puniahment of for Failure to Obey Order..^ ^..133 

Daties of: 

Regarding CiUtion. (See CITATION.) 
Regarding Petition. (See PETITION.) 

When Documents, etc., Are Produced 143 

Furnished by Secretary of State, List of Foreign Corporations 
Which Have Complied With Law Respecting Agents ^for 

Senrice - .198, e 

May Appoint Curator ad Hoc, When 11«, I 

Punishment of. For Failure of Duty.- 183; ISS. 4 

Responsible for Collection of Fines —181 

CODE OF PRACTICE: 

Adoption of. (See Introduction of Book.) 

Prevails Over What Laws. (See Introduction to Book.) 

COLLATERAL ATTACK: 

Not Permitted: 

On Capacity of Court Officer -.186, 1 

On Title of Judge -76. 4 

Permitted; On Judgment Null for Want of Citation 206. 6 

COLLECTION: 

Of Bonds of State and Parish Officers; Venue of Suit -. -166-7 

Of CJosts; Mode of 157. 3. f 

Of Fines - _ - ^82 

Of Taxes: 

Proceedings Against Absentee or Minor J.96, S 

Proceedings Against Wife for 118, S 

To Pay Judgment; Necessary Party to Injunction of 148, 16. C 
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COMMERICAL BOOKS; Production of in Ooiirt. (See PRODUCTION, 
etc.) 

COMMERICAL PARTNERSHIP. (See PARTNERSHIP.) 

COMMISSION TO TAKE DEPOSITION 138 

COMMON AUTHOR. (See AUTHOR.) 

COMMON INTEREST: PermlU Joinder of ParUeB......148, 2; 148» 4, a, d» g 

COMMUNITY PROPERTY: 

Actions Ck>nceming 107, 3; 148, 7 

Sonriying Widow May Sell Her Share Pending Administration 164, 6 

COMPENSATION: 

Demands in: 

Are Incidental . — 163, 2, a 

Maxim, "Quae Temporalla," Does Not Apply to ^0, 7 

Of Expert Witnesses 180, 4 

COMPETENCY OF JUDGES. (See JURISDICTION.) 
COMPLIANCE WITH DEMAND of PetiUon, Without Defense; Eflect....l69, 2 
COMPULSORY TRANSFER OF PROPERTY. (See EXPROPRIATION.) 
CONCISENESS; Required in PeUtion ^ 172-4 

CONCLUSION: 

From Facts; Not (Considered on Trial of Exception of No Canse 

of AcUon ~ 161, 4 

Of PeUUon. (See PRATER.) 

CONCUR8U8: 

For Conflicting Claims on Seized Property 126 

m msolvency. (See INSOLVENCY.) 

Necessary Parties to - 148, 10, e 

CONDITION, Resolutory; Rescission of Sale for, by Administrator 128, 6 

CONDITIONAL OBLIGATION. (See PREMATURE ACTION.) 

CONDUCT OF BUSINESS BY COURTS; Rules for 146. 4 
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(Ref«r«ncM Are to ArtielM and Notes.) 
CONFEMION: 

Of Judgment: 

AUowedy When 177, 3 

No Glutton NeceeoaiT 206. 18. a 

Taking Pro Confeaao. (See TAKING FOR CONFESSED.) 

CONFLICT: 

Of LawB. (See LAWS.) 

Of PiiTllegeB and Mortgages on Seized Property lU 

Tranaf erred From Jnatlce of the Peace to District Court 126. Z 

CONSENT OF PARTY: 

As AffecU Jurisdiction. (See JURISDICTION.) 

To Judgment; Dispenses With Citation 206, 13, b 

CONSERVATORY ACTS: 

Arrest. (See ARREST.) 
Attachment. (See ATTACHMENT.) 
InJuncUon. (See INJUNCTION.) 

In Suits by Corporations ^ ^ 112, 2 

Provisional Seliure. (See PROVISIONAL SEIZURE.) 
Sequestration. (See SEQUESTRATION.) 

CONSIDERATION, Valuable; Definition of ^..29. 1 

CONSTABLE; Punishment of, for Failure of Duty 18S; 133. 3 

CONSTRUCTIVE POSSESSION. (See POSSESSION.) 

CONTEMPT OF COURT: 

Acts Which Have Been Adjudged Not to Constitute 131, 8 

Acts Which Have Been Adjuged to Constitute 131, 7 

By Attorneys: 

Adjudged 0>ntempt8 by Attorneys 132, 2 

District Attorney May Be Punished for „132. 1 

Justification of; la Aggravation of. A32, 3 

Pleading Own Case — J32, 4 

Special Laws GoTom 181. 1; 132 

OmatructlTe; Defined -131. 2. b 

Criticism Which Does Not Constitute 131 
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(References Are to Articles and Notes.) 
CONTEMPT OF COURT: (Continued.) 

Continuation of 131, 3 

Direct; Defined 131, 2, a 

Failure to Pay Alimony Upon Order, as.... 131, 4 

Interference With ReceiTer's Possession Is J.31, 4 

Of Two Kinds JSl, 2 

Pardon of 131, 2 

Power to Punish for; Conferred on C^ertain Courts 131 

Proceedings for Punishment of: 

As Means to (Compel Delivery of Property or Money JL31, 4 

Criminal in Nature, and So Restricted ^ 131, 2 

Judgment Punishing for; Not Appealable 131, 2; 131, 9 

Purpose of - 131, 2 

Review of, by Supreme (3ourt ^ 131. 9 

Trial - - 131. 2 

Punishment for 131; 131, 1; 131, 2; 131, 3; 131, 5; 132 

Repetition of ... 131, 8 

Under Particular Provisions; Index to J.31, 6 

CONTEST OF ELECTION; SUIT FOR: 

Costs of - 167, 3, b 

Jurisdiction of District Ck>urts Over.. _ 126, 6; 126, 7 

Locus of — ~ -... 162, 3 

CONTINGENT OBLIGATION OR LIABILITY. (See PREMATURE 
ACTION.) 

CONTINUANCE: 

POr Failure to Have Documents Produced 141, 1 

POr Proper cnution of Defendant 206, 4 

CONTRACT: 

Actions on or -Concerning: 

Ez CJontractu; What Actions Are -.29; 30; 166-9, 4 

Cumulation With Other Actions. (See CUMULiATION.) 
Joinder of ParUes in. (See JOINDER OP PARTIES.) 

To (Correct Error in; Necessary Parties — 148, 10, a 

To Annul; Necessary Parties ~ 148, 10, a 

Where Absentee Is Necessary Party 116, 17, E, X; 165, J 

Recovery in; Cannot Be Had on Quantum Meruit 172, u 

But Evidence of Value May Be Given in 172, u 

Venue of. (See VENUE.) 
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CONTRACT: (Contintted.) 

A|n*eement to Divide Interest In; Effect on Joinder 148, S, b 

Between Husband and Wife 106, Z 

Each Party to, Has Right of Action on 9$ 

Give Rise to Personal Actions — 21 

Judicial; Order Granting Respite, Is ^148, 10, d 

Lex Loci Contractus Governs IS 

Obligations From; Those From Tort Superadded to....l66-9, 4; 166, B, 2 

Of Sale. (See SALE.) 

Quasi. (See QUASI CONTRACT.) 

Waiving Domicile for Suit 1 102, 8 

CONTRACTOR'S BOND; Suit on, Premature Before Settlement of 
Accounts 168, 6 

CONTRARY ACTION ; Defined . ^ 38 

CONTRIBUTORY NEGLIQENCE OF PLAINTIFF. 

Allegation of in Petition; Effect of..^ _ ^101, 3 

Not Necessary to Negative in Petition...^ 172, v 

CONTUMACY; Refusal of Witness to Answer. Is „ J88» 2 

CONVENTIONAL MORTGAGE. (See MORTGAGE.) 

CO-OWNER; May Recover Whole of Property or Damage, When..l6, 28; 46, 2 

COPIES: 

Authenticated, of Acts: 

As Evidence 142 

Must Be Annexed to Petition. When Suit Founded on 174 

Of CitoUon. (See CITATION.) 

Of Documents Annexed to Petition; Not Required To Be 
Served ...- 174; 176, J 

Of Petition, for Service. (See PETITION.) 

Sworn to, From Commercial Books; When Required as Bvfdence....l4d, I 

CO-PROPRIETOR. (See CO-OWNER.) 

CORONER: 

Punishment of; For Failure of Duty » ~.18S; 18S, 3 

Responsible for Ck>llection of Fines 122 
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CORPORATION: 

Aathority of Officer of, In Civil Proceedings ^ 112, 2 

Becoming Defunct, Does Not Abate Suit. ^ -.21, 1 

Designation by, of Officer for Seryice of Process; In Suits by 

Workmen on Stmctnres 166-9; 6 

Dissolution Is Death of 120, 3 

Domicile of 162, 2 

Foreign. (See FOREIGN CORPORATIONS.) 
In Hands of Receiver: 

Recording of Judgment Against Has No Legal Effect 68, 11 

When Insolvent; Venue of Suits Against — 166-3, 6 

Inquiry by State, Into Status of; Jurisdiction 126, 15, e 

Is Necessary Party to Suit Concerning Its Property or Member- 
ship 148, 10, g 

Municipal. (See MUNICIPALITY.) 

Political, as Party Defendant; Jurisdiction (Const., 109) 126, 10 

Receiver for. See (RECBIVBR.) 

Suits Against: 

Against Department of 119, 2 

Citotion in ^ ^77, 8; 179, e 

How Brought - 119; 119, 1; 172, p 

Service on. (See SERVICE.) 

Verification of Answer - 172-9; 172, ee 

Venue of: 

In General 165-9, f; 165-9, 1, 2, 4, 5 

Against Insurance Companies 165-10; 165-10, 2 

Against Morgan's La. and Texas R. R. and S. S. Co 165-9, 6 

History of Legislation - 165-9, 3 

Suits by: 

After Dissolution ^ U12, 5 

Cannot Be Brought in Name of Stockholders 112, 8 

How Brought 112; 112, 1; 112, 2 

PettUon in: 

Statement of Name and Domicile 172, h 

Verification of 172-9; 172, ee 

Who May Authorize ^.112, 2 

331 



Index. 

(References Are to Article* and Notee«) 
CORRECTION OF ERROR: 

In Contract: 

Demand for Conaistent With Demand for Restitution of Prlce..l61, 2, e 
Necessary Parties to Action for. ^148, 10, a 

In Petition, by Annexed Documents >. 172, 1 

In Petition, by Amendment (See AMENDMENT.) 

COSTS OF COURT PROCEEDINGS: 

Accessory or Incidental to Judgment 167, 3 

Appeal From Judgment Taxing 157, 7 

Cannot Be Sued for Separately ^ 167, S, h 

Collection of ...- 167, 8. f 

Defendant Cast for Any Amount Owes ^ 167, 3, b 

Discretion in Casting for: 

None Allowed Trial Court ^ 167, 3, e 

Of Appellate Courts 167, 8 

Effect of Amicable Demand Before Suit on 169, 2 

Follow Judgment, Without Mention in 157; 157, 3, b; 157, 4 

JurisdicUon as to...^ A - 15, 3; 91, 5; 167, 3, e; 167. 7 

Liabiltiy for, Solidary Among Parties Cast « 167, 6 

Motion for Security for; Not an Appearance Curing Want of 

Citation ^ - 206. 8, a 

Not Counted in Fixing Amount of Appeal Bond SBl, 3, g 

Not Necessary to Demand, in Pleading 167 

Of Appeal 157, 3. c; 167, 3, d 

Of Succession. (See SUCCESSION.) 

Plaintiff Failing, Must Pay ^67. 8, a 

Plaintiff Recoyers, When He Obtains Partial Relief 166; 165, 1 

Printing Briefs; Not Part of ^146, 4 

Sheriff May Require, Before Service of Citation - J.86, 3 

Taxing of 167, 8, h; 167, 7 

Tender of Accrued; With Amount Due, Before Suit - - «i66 

Upon Dismissal of Appeal for Loss of Interest 15, 81 

Where There Is Reconventional Demand ^ 167. 6 

COUNSEL. (See ATTORNEY.) 

COUPEE REQLEE - 74D, » 

COUNTING HOUSE; Sendee on Commercial Partnership at ^ atS 
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COURT: (See JUDGE, also.) 

Appellate. (See APPELLATE COURTS.) 
Conduct of BuBlness in. (See RULES.) 
Contempt of. (See CONTEMPT OP COURT.) 
CoBiB of. (See COSTS.) 
Discretion of. (See DISCRETION.) 
Jurisdiction of. (See JURISDICTION.) 
Officers of. (See OFFICERS.) 
Of Original Jurisdiction: 

Criminal- (See CRIMINAL COURTS.) 

District. (See DISTRICT COURTS.) 

JuvenUe. (See JUVENILE COURTS.) 

Of Appeal; In Contempt Proceedings. (See CONTEMPT.) 

Of Justices of the Peace. (See JUSTICES OF THE PEACE.) 

Of Probate. (See PROBATE COURTS.) 

Parish; No Longer Exist -124; 127; 128 

Powers Conferred on, EjO Nomine: 

To Enforce Attendance of Witnesses. (See WITNESSES.) 

To Pine Officers and Jurymen, When 133 

Seal of; Must Be Affixed to Citation ^ ^ ^.17»-7 

Supreme; In Contempt Proceedings. (See CONTEMPT.) 

Title of. Must Appear in: 

CitaUon 17»-3 

Petition ^ 172-1 

Witness in. (See WITNESSES.) 
Powers of. (See JURISDICTION.) 
Regulation of Practice in. (See RULES.) 
Rules of. (See RULES.) 
Setting Causes for Trial (See RULES.) 

Superior; Disobedience of the Writs of, (Contempt 131, 7, B 

United States. (See UNITED STATES COURTS.) 

CREDITOR: 

His Action in the Nature of a Petitory Action 46, 5 

Hypothecary. (See HYPOTHECARY ACTION.) 

Joinder of Several in Suit. (See JOINDER OP PARTIES.) 
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CREDITOR: (Continaed.) 

May Continae Proceedings In U. S. Court Having Jurisdiction, in 
Spite of Stay Order From State Court 131, 8, P 

Of Insolvent. (See INSOLVBNCT.) 

Of Succession: 

Closing of Succession as to ^ „164, 6, c 

May Oppose Closing of Succession, Until Paid IM. 6 

May Provoke Administration, When 120, 4 

Venue of Suit - 164 

CREW OF VESSEL; Service of Citation on , — A99 

CRIMES OF DECEASED; Heirs and Legatees Liable for ReparaUon S5 

CRIMINAL ACTION: 

Defined - 06 

Forfeiture of Appearance Bond Is 10, 1 

Jurisdiction of, Outside Orleans (Const, Art. 109) JL2S 

Proceedings for Contempt Is in Nature of 131, 1 

CRIMINAL COURTS: 

District Courts Are, Outside Orleans (Const., Art. 109). 12S 

May Execute by Seizure, Judgment Forfeiting Appearance Bond_130. S 
May Render Judgment Forfeiting Appearance Bond 10, 1 

CRITICISM; When Contempt of Court - 131; 131, 7, A; 131, 8, B 

CUMULATION OF ACTIONS: 

By Pleading in the Alternative 149. 6; 162, 3 

By Joinder of Parties. (See JOINDER OF PARTIES.) 

Defined ^ 148 

Demands: 

Inconsistent With Each Other - 149 

ESxamples of 149, 2 

Inconsistent With the Form of Proceeding — 149, 4 

Not Inconsistent With Each Other ABl 

Examples 161, 2 

Etfect of Judgment on One Demand 151, 4 

Objection to; Must Be Timely 149, 6, a 
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CUMULATION OF ACTIONS: (Continued.) 

Of Petitory With JactiUUon 66, 6; 160, 2 

Of Petitory and Possessory. (See those actions.) 

Of Suits, In InsolTency 166-8, S 

Of Trespass With Other Actions. (See TRESPASS.) 

Of Two Kinds 148, 1 

Permitted, When; In Oeneral J.48 

Plaintur Not Obliged to Cnmulate, Even When Allowed... 4.61, 3; 156, 2 

Proceedings Where Demands Are Inconsistent J62 

Motion to Elect 162, 1; 162, 3 

CURATOR: (See REPRESENTATIVE, also.) 
Ad Hoc. (See CURATOR AD HOC.) 

Cumulation of Demands Against 161, 2, b 

How They Sue 109; 111 

Illegally Appointed; Acts Are Valid 122, 1 

Judgment Against; Binding on Heirs J.22 

May Be Styled "Administrator" ^22, 1 

Of Absent Heir; Joined as Defendant With Heirs Present J.22 

Of Interdict; Suits Against 116 

Of Vacant Succession; Sued in Lieu of Succession 122 

Powers of 111, 2 

Special; May Be Additional Name for Tutor Ad Hoc ^108, 6; 116. 6 

Suits Against: 

(Continued Against Heirs at Close of Administration J.20 

May Accept Service of Petition and Citation 177, 7 

One Citation to; When He Represents SeyeraL..^ ^. 182 

Service of Petition and Citation on; How Made 191; 104 

CURATOR AD HOC: 
Appointment of: 

By the Clerk of Ctourt..^ ^ «.116, 10 

By What Court _. 116, 10 

Is Jurisdictional J.16, 18 

For Purposes of AppeaL 116, 6 

For Service of Notices Preceding Sale for Tares 196, 3 

To Represent Whom : 116 

Absentee Who Has Left State, After Suit Brought. ^96, 4 

Emancipated Minor, Absent J07 
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CURATOR AD HOC: (Continiied.) 

Attorney for Absent Heirs Is Not IW, 7 

Csnnot Accept or Waive Service 116, 13; 177, 1 

Cannot Validly Represent One Present, Represented or Only Tem- 
porarily Absent, to Knowledge of Plaintiff 116, 18 

Cannot Waive Any Right. \ J.16, 11 

Cases in Which Valid Judgment May and May Not Be Rendered 

Against Absentee, Through. (See ABSBNTBB.) 
Citation to: 

Address of - 179. c 

Is Jurisdictional ^16, U 

Pee of; How Fixed — 116, 16 

In Hypothecary Action 66, 1 

In Proceeding to Quiet Tax Title 74M; 74M, 2; 74M, » 

LiabiUty for His Illegal AcU ^116, IS 

May Be Styled "Special Curator" or "Attorney ad Hoc" 116, 6 

Oath; Not Required of 116, 14 

One May Represent Several, Where No Conflict of Interest 116, 11 

Service of Petition and Citation, on 191; 196 

CUSTODY OF CHILDREN: 

Refusal to Obey Order for. Contempt _131, 7, B 

Wife May Sue for ^06. 4 

DAMAGES, ACTION FOR: 

Cumulation of, With Other Demands. (See CUMULATION.) 

Demand for, in Lump Sum _ 161, 1 

For Tort: 

Against Railroad Company for Obstructing Drainage J.6M, 4 

For Negligence: 

Allegations Sufficient 161. 1; 161, 2 

Versus Sheriff for Delay in Serving CiUtion 186, 2; 206 

For Personal Injury to Wife ^07, t 

For Wrongful Acts of Representatives 165-3, 6 

Interest Allowed on, From What Date 167, I 

Prematurity of. (See PREMATURE ACTION.) 

Venue of. (See VENUE.) 
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DAMNUM ABSQUE INJURIA 16. 18; 16, 19 

DANGER; Remoteness of, Makes Injunction Premature ^ ^68, 11 

DATE: 

Allegation of, as to Interest on Debt 167, 1 

Of Accepting Service of Petition, Should Be Given 177, 2 

Of Delivery, Must Be Expressed in Citation 17M 

Of Filing Petition; Must Be Endorsed on Same J76; 176, 1 

Of Institution of Suit; Determines Prematurity 158, 14 

Of Receipt of Petition and Citation by Sheriff; To Be Endorsed by 

Him 186 

Of Service of Citation; To Be Expressed in Return.. 203 

DAYS. (See DATE; DELAYS, HOLIDAYS.) 

DEATH: 

Dissolution Is, of Corporation ^ J20, 3 

Does Not Abate Action » - 21 

Of Son ; Joinder of Father and Mother in Suit for 148, 8, d 

Proceedings Upon, Of Party to Suit 21, 7 

Of Defendant ^ » 120; 120. 2 

DEBT: 

Action for: 

Attachment for Debt Not Due 168, 4 

Cannot Be Divided 91; 166; 166, 2 

Failure to Demand Interest; Remits It 167 

Prematurity of. (See PREMATURE ACTION.) 
Venue of. (See VENUE.) 

Present or Existing, Though Not Due. and Contingent 168, 12 

Of Succession. (See SUCCESSION.) 

DEBTOR. (See OBLIGK)R.) 

DECLARATION: 

De Simulation. Action for: „ 46, 6 

Against Absentee 116, 17, A, f 

Cumulated With Other Actions 149, 6, a 

Heirs May Bring. Without Executor, to Extent of Legitime 123, 3 

Where May Be Brought 163; 163, 1. e 
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DECLARATION: (Continued.) 

Of Domicile ^ 166; 166. 1, c; 167; 166 

Of InsolTency. (See INSOLVENCY.) 

DECISION. (See JUDOMENT.) 

DECREE. (See JUDGMENT.) 

DEED: 

Filing and Recording of; Permitted on Saturday, Half Holiday ^7, 1 

In Possession ef Adverse Party; Proof of. 140, 11 

DE FACTO CLERK; Citation Signed by. Valid - 176. M 

DEFAULT: 

In a Suit: 

Confirmation of: 

Against a Married Woman 118, 3 

' Evidence Not Admitted of Facts Not Alleged ^ 172. t 

Where Return Does Not Show Legal Service .900. 2 

Does Entry of. Confer Jurisdiction?.... » .93, 8 

How Soon May Be Taken, After Citation Served 180, 1 

Necessity of; Against Heirs on Death of Defendant ..120, 2 

Mora. Putting in; Allegation of, Necessary - 161. 3 

DEFENDANT: 

Call in Warranty by. (See WARRANTY.) 
CiUtion of. (See CITATION.) 

Death of; Proceedings on 21. 4; 21, 6; 120; 120, 2 

Deceased ; Execution Against 120, 2 

Definition of JOO 

Delays, Entitled to. (See DELAYS.) 
Demands Against. (Sed DEMANDS.) 

Facts More In Knowledge of; Allegation of in Petition J.61, 1 

Incidental Demands by ~. ; 158, 2 

In Contempt Proceedings; Must He Answer Interrogatories?. ..181, 2 

Interest of, in Defences, Necessary. (See INTEREST.) 
In the Several Actions. (See particular actions by name.) 
Joinder of. (See JOINDER OF PARTIES.) 
Jurisdiction as to. (See JURISDICTION.) 
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DEFENDANT: (Contlntted.) 

Making of; Is at PlalntllTs Option 148, 12 

May Refuae to Plead. Where Demands Inconsistent 152 

Pleas by. (See DEFENSE.) 

Real Tender by ~ - 155 

Under No Obligation to Produce Property To Be Seised -....J.81, 4 

Waiver by. (See WAIVER.) 

When Condemned to Pay Costs. (See COSTS.) 

Where Must Be Sued. (See VENUE OF SUITS.) 

DEFENSE: 

Answer. (See ANSWER.) 

Cause of Action Used as .20 



Common; As Prerequisite to Joinder of Defendants ^ 148, 2 

Exception. (See EXCEPTION.) 

Injunction of Executory Process, Is ~ 20, 6 

Interest in, of Party Pleading. (See INTEREST.) 
Motion. (See MOTION.) 

Of Will; By Whom 148, 8, a 

To Action of Jactitation; Three in Number ^ 74B, 4 

Unity of; Permito Joinder of Defendants 148, 2; 148, 4, a; 148, 4, d 



DELAY: 



For Answer to Petition 180; 180, 3 

How Expressed in Citation 179, 5; 180; 180, 4 

No Further, When Petition Amended for Mere Defects of 

Form 172, bb 

Where PlaintlfT Fails to State FuU Name or Resi- 
dence 172, k; 172, q 

Not Waived, by Waiving Service of Petition and Citation 177, 9 

For Compliance With Order for Oyer ^ 174, 1; 176 

In Action for Ejectment of Tenant. (See EJECTMENT.) 
In Proceeding to Quiet Tax Title. (See PROCEEDING, etc.) 
In Service of Petition and Citation : 

Forbidden > 186; 186, 1 

Officer's Liability for ^ 186, 2; 205 

Of Shipment, by Carrier; Action for ^ 165-9, 4 
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DELIVERY: 

Of ataUon. (See CITATION.) 
Of PeUtlon. (See PETITION.) 
Of Property: 

Demand for, at Wrong Place 168 

Of Sugar Cane or Syrup for Manufacture; Suit (Concerning: 

CltaUon in ^ Ml, 1 

Venue of - 165. D 

When May Be Compelled by Contempt Proceedings ISl, 4 

DEMAND: 

Amicable; Before Suit: 

For Delivery of Object; At Wrong Place IM 

In Hypothecary Action Properly Speaking 69, 2, t 

History and Effect of ^ ^ 169, 2 

What Constitutes _ J.69, 3 

When Not Necessary 169, 1 

Written, Never Necessary 16$ 

Cannot Be Made Upon a Holiday ^207 

Judicial: 

Compliance With, by Defendant, Without Making Defense 169. t 

Cumulation of. (See CUMULATION OP ACTIONS.) 

Definition of » _147 

For a Specific Object; Description of Object 173 

For Interest on Debt. (See INTEREST.) 

For Less Than Due; Remits Overplus 91; 156 

Increased Only by Amendment 166; 166. 3 

For More Than Due; Effect of ^ 165 

Incidental: 

By Defendant : 163. I 

In Compensation. (See COMPENSATION.) 
In Reconvention. (See RECONVENTION.) 
In Warranty. (See WARRANTY.) 

By Plaintiff U53, 1 

By Third Persons: ^ ^ IBS, 3 

Intervention. (See INTERVENTION.) 

Third Opposition. (See THIRD OPPOSITION.) 

Definition and Examples ^ ^ ^ _.163 

Must Be Decided at Same Time as Principal ^ 164 
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DEMAND: (Continued.) 

Judicial : (Ck)ntinued.) 

Jurisdiction of. (See JURISDICTION.) 

Kinds of 163 

Premature. (See PRBMATURE ACTION.) 

Principal or Ordinary ^ 163 

Verbal or in Writing, When 169 

Written Is by Petition. (See PETITION.) 

DEMURRER. (See EXCEPTION OF NO CAUSE OF ACTION.) 

DEPOSITION ; Commission to Take 188 

DEPUTY: 

Clerk. (See CLERK.) 
Sheriff. (See SHERIFF.) 

DESCRIPTION OF PROPERTY: 

Demand for (Correction of; Inconsistent With Demand for Price..l61, 2, e 

In Petition; Where Specific, Is Demanded — 178 

In Tax Sales - _ - 74M, 4 

DETAIL; Required in Pleading .*. _ 161, 1 

DETERMINATION. (See JUDGMENT.) 

DIES NON. (See HOLIDAYS.) 

DILIGENCE: 

Of Sheriff in Serving Citation 186, 2 

To Entitle to a Continuance «.141, 1 

DIRECT PERSONAL ACTION; Definition of 34; 37 

DIRECTOR OF CORPORATION; Service of Process on 198 

DISCRETION OF COURT: 

As to Joinder of Parties 148, 2 

As to Permitting Severance 148, 5 

As to Permitting Verification or Amendment, After Ex- 
ception » 172-9 ; 172, gg 

In Method of Imposing Fines » v _ 132 
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DISCRETION OF COURT: (Continued.) 

Of Appellate Court. (See APPEIIlATE COURT.) 

To Complete Trial on Legal Holiday 207, 3 

To DiBmiSB, for Improper Language in Petition 172, w 

DISCUSSION; Ab Opposition. (See HYPOTHECARY ACTION 
PROPERLY SPEAKING.) 

DISGUISED; Donation; Allegation of, Inconsistent WiUi Simu- 
lation - ~ 149, 5, a 

DISHONOR; Notice of. Must Be Alleged in Suit versus Endorser 161, 3 

DISMISSAL: 

For Improper Language in Petition — — 172, w 

For Misjoinder - - > 148, 9 

For Prematurity; Leaves Right to Sue When Due 168 

Not Allowed: 

For Defective Citation or Return J06, 4 

For vagueness « 161, 2 

Where Plaintiff Recovers Anything J.65, 4 

Of One of Several Cumulated Demands; Effect 151, 4 

On Failure to Comply with Order for Oyer. 174, 1; 176 

On Failure to Elect When Required 160, 1; 162 

On Sustaining Exception of No Cause of Action 161. 5 

DISOBEDIENCE: 

As Contempt of Court. (See CONTEMPT.) 

By Court Officers, Punished 133 

DISRESPECT TO COURT BY ATTORNEYS; Contempt 132. 2, c 

DISSOLUTION: 

Action for : 46, 6 

Of Lease; Joined With Demand for Rent 161, 2, b 

Of Corporation. (See CORPORATION.) 

Of Injunction; Prerequisite to Suit for Wrongful Injunction 168,7 

Of Partnership. (See PARTNERSHIP.) 

DISTANCE FROM COURTHOUSE; As Affecting Delay for 
Answer 180, 3; ISO, 4 
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DISTRIBUTION: 



In InBolvency 166-3, 2 

Of Fond; Necessary Parties to .148, 10, e 

Opposition to Tableaux of; Must Be in Writing 170, 3 

DISTRICT ATTORNEY; May Be Punished for Contempt 132, 1 

DISTRICT COURTS: (See JUDGE, al8o.> 

(nvil District Court of Orleans Parish: 

Jurisdiction Ratione Materiae: (Const, Art. 133) 126 

As to Amount - 126, 16, b 

As to Civil or PoUtical Rights -.126, 16, d 

As to Title to Office or Public Position ^ J^, 16, c 

Necessary Incidental Powers 126, 16, h 

Of Suit by Wife for Separation of Property 126, 15, g 

Probate 126, 16, a 

To Appoint Receivers or Liquidators to Corporations or 

Partnerships _ 126, 16, f 

Where No Specific Amount in Contest J.26, 16, e 

Jurisdiction of all: 

Necessary Incidental Powers: (See JURISDICTION, also.) 

Over Lower Courts „ 130, 3 

Over Jurors - 133, 1 

To Punish for Contempt. (See CONTEMPT OP COURT.) 

Over State Officers ^ 129, 1 

Territorial: 

Limits of, Established by Law J26 

No Jurisdiction, in General, Over Persons Residing Outside 

of - ^ 129 

Outside of Orleans: 
Jurisdiction : 

Appellate (Const, Art. Ill) 126 

Legislature May Confer Other _„ J.26, 14 

Original, Ratione Materiae 126 

As to: 

Amount (Const, Art 109) 126; 126, 6 

CivU or Political Rights (Const., Art. 109). 126; 126, 7 

Uquidators for Partnerships (Const., Art 109) ...A26, 12 
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DISTRICT COURTS: (Continued.) 
Outside of Orleans: (Continued.) 
Original: (Continued.) 
As to: (Continued.) 

Probate and Succession Matters (Const., Art. 109). .126, 9 
Receivers for Corporations (Const., Art 109) 126 ; 126. 11 

Title to Office or Public Position 126; 126, 6 

As Juvenile Courts (Const., Art. 118) -126 

In General (Const, Art. 109) _ 126 

Necessary Incidental Powers (Const, Art. 109) 126, 13 

To Issue Habeas Corpus (Const, Art 115) _ 126 

Where No Specific Amount in Contest 126; 126, 8 

Where Political Corporation Is Defendant 126; 126, 10 

Trial of Appeals in (Const, Art. Ill) J.26 

Rules for Ordinary Proceedings in; Where To Be Found 124 

DISTURBANCE OF POSSESSION. (See POSSESSION.) 

DIVISION OF CAUSE OF ACTION FOR SUIT; Not Permitted.... 156, 2 

DIVORCE, ACTION FOR: 

Against Absentee 116, 3; 116» 17, C 

Allegations in — 161, 1 

Based on Separation; Premature Within a Year From Judgment 

of the Appellate Court ;.-.168, 8 

In the Alternative With Demand for Separation 149, 6, e 

Jurisdiction of; Conferred on Civil District Court, Orleans. (Const. 

Art. 133) 126 

DOCUMENT: 

Annexed to Petition: 

Corrects Errors in Petition 172, 1; 172. s 

Not Required To Be Annexed 176 

Required To Be Annexed ^ ^74 

Service of. Not Required 174; 175. 3 

Compelling Production of. (See PRODUCTION, etc.) 

Oyer of. (See OYER.) 

Under Private Signature; Judgment Not To Be Confessed by. Be- 
fore Maturity ^ 177. j 
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DOMICILE: (See RESIDENCE, also.) 

Arrest Not Permitted In. After Sunset 207 

C^hange of: 

By Defendant; Venue of Suit Where ^..^67; 168 

How Produced ~ 168, 1; 168, 2 

As Between DlfTerent States 168, 8 

Declarations as to; Effect of 168, 4 

Defendant Must Be Sued at His, In General 89; 162; 162, 1 

Where He Resides Alternately in Different Parishes 166 

Election of, for Suit; Forbidden Defendant 162 

Interpretation of This Provision 162, 8 

Of Defendant: 

Senrlce of Petition and Citation at. (See SERVICE.) 

Statement of In Citation 17»-2; 179, d 

When Unknown, Expression of Delay in Citation 180, 2 

Official: 

Of Administrators, Receivers, Syndics, etc 165, G 

State Officers and Boards Must Be Sued at 129, 1; 162, 8 

Of Interdict ..- 162, 6 

Of Minor 162, 6 

Of Parties to Suit; Statement of in Petition..l72-2; 172, ]; 172-3; 172, m 

Of Police Jury; Whole Parish ^ 162, 3 

Of Secretary of State, Is Baton Rou^e 129, 1 

Of Wife, Is That of Husband ^29, 8; 162, 4 

Presumption of Continuance of« 168, 2 

What Constitutes 162, 2 

DONATION: 

Action for NuUlty of; Heirs Must Be Joined With Executor ln....l23, 2, d 
In Disguise; Allegation of; Cumulated With Simulation 149, 5, a 

DRAINAGE: 

Natural; Parties Not Necessary to Suit to Secure 148, 8, f 

Obstructing; Venue of Action for Damages for. Against Rail- 
road Company . ^ J.66-8, 4 

DRAWER OF BILL OF EXCHANGE; Suit Against, Premature Be- 
fore Maturity « 158, 3 
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DUTY, BREACH OF; Gives Rise to Every Action 

DWELLING PLACE. (See DOMICILB.) 
EPPECT8. (See PROPERTY.) 

EJECTMENT OF TENANT, ACTION FOR: 
Appeal in: 

Bond for 74G. 2 

Delay for ^ 74B, 2 

Preference for Trial of - .74J, 1 

Requisites to ^74G; 74G, 1 

Does Not Affect Other Remedies « 741 

Judgment in ; When Executory 74B, 2 

Jurisdiction of - 74P; 74P. 2; 74F, 3 

Where May Be Brought 163; 163, 1, d 

Lies Against Sub-Lessee 74H 

Procedure in 74B; 74E, 3 

Trial of: 

Delay for - ^ ^ 74B; 74P, 1 

Preference for , ^ 74P 

When Lies 74B; 74E. 1 

ELECTION: 

By Parties to Suits: 

By Plaintiff; Between Inconsistent Demands 162; 152, 1; 152, 3 

Where Action Petitory and Possessory, in Alternative 160. 1 

Of Domicile for Suit. (See DOMICILE.) 
By the People: 

Contest of. (See CONTEST OP ELECTION.) 

Por Tax; Cannot Be Enjoined 158. 11 

EMANCIPATED MINOR. (See MINOR.) 

EMPLOYEE; Service on. (See SERVICE OP PROCESS.) 

EMPLOYMENT: (See WORK, also.) 

Contract of; Safe Place to Work, Implied in ^ 165-9, 4 

Jurisdiction of Mandamus to Compel 126, 16. e 

ENCUMBRANCE OP REAL ESTATE: 
Mortgage. (See MORTGAGE.) 
Suit Versus Absentee, Concerning 116, 17, A. h 
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ENDORSER; SUIT AGAINST: 

Allegations of Petition in - ^ 161. 3 

Premature, Before Maturity of Note 158, 3 

ENGLISH LANGUAGE: 

Citation Must Be Written in 179; 179, a 

Petition Moat Be Written in 172; 172, a 

ENTRY ON LAND. (See TRESPASS.) 

EQUITABLE ACTION (or Indirect Action) 35 

EQUITABLE JURISDICTION » ^ - 180, 1 

ERASURE OF MORTGAGE; Necessary Parties to Suit for 148, 10, g 

ERROR; Correction of. (See CORRECTION OP ERROR.) 

ESTABLISHMENT: 

Of Title to Real Estate. (See REAL ACTIONS.) 

Principal, as Domicile 166; 166, 1, a; 168. 1 

ESTOPPEL: 

By Contract; To Deny Corporate Existence 112, 4 

Of Heirs; By Mortgaging Property; To Deny Succession Clo8ed..l64, 5, c 

To Deny Citation „ ^06, 12 

To Deny Residence ^ 165*5, 6 

To Dispute Title: 

Of Lessee; To Dispute Landlord's .....45, 4 

When Recognized by Party or His Author , 45, 4 

To Urge Nullity of Judgment Rendered Without Citation 206, 5 

EVIDENCE: (See, also, DEPOSITIONS, PROOF, WITNESSES.) 

Acts Before Notaries as ^ 142 

Ex Parte Judgment Recognizing Heirs, as ^06, 13 

Objection to. (See OBJECTION.) 

Of Pacts Not AUeged 172, t 

Of Service of Citation and Petition: 

In Same Suit 200, 2; 201, 3 

In Suit to Annul Judgment for Want of Service 200, 3; 201, 8 

Of Service of Notice of Tax Delinquency ^01, 3 
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EVIDENCE: (Continued.) 

Of Value; In Suits on Contract...^ - - 172, u 

Production of Documents, etc.. for. (See PRODUCTION, etc.) 

Recelyed Without Objection 172. s; 172, t 

Rule to Compel Stenographer to File Note of 180, 4 

Sufficiency of Allegation to Permit 161, 2; 161, 4 

Variance of, Prom Allegation 172, s 

EXCEPTION: (See OBJECTION, also.) 

As to Misjoinder or Non- Joinder of Parties. (See JOINDER.) 
Interest in; Required of Party Pleading. (See INTEREST.) 

By Partnership; That All Partners Are Not Named 172, p 

Of Lis Pendens. (See LIS PENDENS.) 

Of Misnomer. (See MISNOMER.) 

Of No Cause of Action. (See NO CAUSE OP ACTION.) 

Of Prematurity. (See PREMATURE ACTION.) 

Of Vagueness. (See VAGUENESS.) 

Of Want of Proper Verification 172-2 

To Citation : — 206, 8, e; 206, 2 

To Failure to State Full Name or Residence of Defendant in..._179, c 

To Failure to State Full Name or Residence in Petition ^72, k, p, q 

To Joinder of Inconsistent Demands 152; 152, 1; 152, 3 

To Jurisdiction; Waived by Plea to Merits 93, 2; 165-8, 8 

To Right of Officers of Corporation to Authorise Suit 112, 2 

To Title or Capacity of Judge or Court Officer. (See COLLAT- 
ERAL ATTACK.) 

EXCLUSIVE JURISDICTION. (See JURISDICTION.) 

EXECUTION: 

Of Obligation; Cannot Be Demanded Before (3ondltion Ful- 
flUed > -.158 ; 158, 1 

Of Judgment: 

After Decease of Defendant 120, 2 

Decreeing Forfeiture of Appearance Bond « ISO, 3 

Higher Court May Compel, by Lower 130, 8 

Injunction of. (See INJUNCTION.) 

Interference With, Contempt 131, 7, C; 131. 7, G 
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EXECUTION: (Continued.) 

Of Judgment: (Continued.) 

Permitted on Saturday Half Holiday „ 207, 1 

Power to Order; Conferred Generally 144 

Seizure of Property. (See SEIZURE.) 

Stayed by Court, Proprio Motu, When Wrongfully Issued 130, 4 

Writs of. (See WRITS.) 

EXECUTOR, TESTAMENTARY: 

Suits By and Against 123; 123, 1 

In Personal Capacity; Not To Be Brought in Succession Pro- 
ceedings 149, 4 

May Defend Will Alone J.48. 8, a 

To Annul Will; Title to Specific Property Not To Be Cumu- 
lated > ^ 149, 4 

Venue of Suit Against.... J.65, G 

When Heirs Must Be Joined in 123; 123, 1; 123, 2; 123, 4; 123, 5 

EXECUTORY PROCESS: 

Against Absentee 116, 17, A, i 

Against Married Woman ^ 118, 7 

By Absentee; Injunction of..- 116, 17, A, c 

Citation Not Necessary in — 206 

Creditor May Foreclose on Part Only, of Property 68, 9 

Definition of ~ 98 

Form of Proceedings in; Where To Be Found- 146 

Hypothecary Action Properly Speaking May Be by 68, 6 

Injunction of. (See INJUNCTION.) 

Is Excluded by Via Ordinaria « 98, 1 

Jurisdiction of; Venue 163; 163, 2 

Lies Despite Pending Administration 66, 3 

Lies Versus Husband Alone After Death of Wife, for Community 

Debt - 66, 4 

May Be Changed Into Via Ordinaria..... 98, 1 

Notice to Pay; By What SherifT Served 183, 2 

Possessor of Part of Property Cannot Demand Division of Debt 68, 9 

Power to Order; Generally (inferred 144 
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EXECUTORY PROCE88: (Continued.) 

Sale in; Null, Where Succeseion of Debtor Not Notified 121, 1 

When Mortgaged Property in Hands of: 

Debtor SZ ; 69. 1 

One Heir - > 66; 69, 1 

Several Heirs 66; 66, 1-5; 69, 1 

X Third Person: 

Where Pact de Non-Alienando Exists 63, 1; 68, 2-6 

Where Payment Assumed by the Third Person 68, 8 

EXEMPTION FROM SEIZURE; Demands for in the AltemaUve 149, 5. f 

EX PARTE ORDERS; May Be Signed by Judge Anywhere in State 76, 2 

EX PARTE JUDGMENTS; When Permitted > ^ ^206. IS 

EXPERT WITNESSES; Jurisdiction to Fix Compensation of 130, 4 

EXPROPRIATION, ACTION FOR: ^ 74P 

Against Defendant of Unknown Residence J.16 

FACTS: 

AUegaUon of, in Pleading. (See ALLEGATION.) 

As to Place of Domicile 166, 1, c 

In Contempt Proceedings. (See CONTEMPT.) 

Non-Bxistence of; When Must Be Alleged 172, t 

Proof of. Without Allegation « 172, t 

Statement of, in Petition, in Paragraphs ^ 172-8 

Taken for Confessed. (See TAKING FOR CONFESSED.) 

FAILURE. (See INSOLVENCY.) 

FAITH. (See GOOD FAITH; BAD FAITH.) 

FARM. (See PLANTATION.) 

FATHER; Joinder of, With Mother in Suit for Death of Son 148. 8, d 

FEES: 

Of Attorney. (See ATTORNEYS' FEES.) 

Of Curator ad Hoc. (See CURATOR AD HOC.) 

FERRIES ON STREAMS DIVIDINQ PARISHES; Jurisdiction Orer 165, F 
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FIERI FACIAS: 

GamlBliment Under. (See GARNISHMENT.) 

Not To Be Bxecnted bf Contempt Proceedings ..131, 4 

Only Mode of Enforcing Ck>llection of Costs 157, 3, f 

FILING: 

Of Appeal Bond on Legal Holiday ~ 207, 6 

Permitted on Saturday, Half HoUday 207, 1 

Petition > 176 

FINES: 

Collection of: 

May Be Enforced by Civil Proceedings 80, 2 

Officers Responsible for « « 132 

Fior Contempt - _ 131 ; 182 

How Imposed — J.S2 

Of Conrt Officers and Jurymen 133 

Of Witnesses 136 ; 136 

FIRE INSURANCE. (See INSURANCE.) 

FIRM. (See PARTNERSHIP.) 

FIXING CAUSES FOR TRIAL; Subject to (3ourt Rules 145, 4 

FOREIGN CORPORATIONS: 

Agent in This State for Service of Process: 

Must Be Designated by Corporation 116, 22, b, bl 

Lists Showing; To Be Furnished by Secretary of State to 

Clerks and Sheriffs 198, (e) 

Insurance Companies. (See INSURANCE.) 

Senrice of Process on. (See SERVICE OF PROCESS.) 

Venue of Actions Against > 165-9. (d) ; 166-9, 7, 8, 9 

When Not Foreigners in the Sense of Art. 165-5 165-5, 4 

FOREIGNER: (See ABSENTEE, also.) 

Commercial Partnership Is Not, if One Partner Resides Here 165-6, 6 

Estoppel to Deny Residence - — 165-5, 6 

Foreign Corporation. (See FOREIGN CORPORATION.) 
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FOREIGNER: (Continued.) 

Suits Against: 

Amicable Demand Not Necessary Before 169, 1 

Citation in: 

Cited Wherever Found in State 165-6; 166-6, 4; 183, 2 

Delay for Answer Need Not Be ESzpressed 180, 2 

Service on Agent or Husband of Defendant > 166-6. 2 

Venue of: 

In General; Where He Is Found in State....l66-6; 166-6, 4; 183, 2 

Suit for Work Done on His Plantation in State 16S» B 

Service in ..166, B, 1; 166, B, 2; 187, 1 

Suits by: 

Foreign Guardian May Sue Here - - — J.08, € 

Statement of Residence in Petition 172, J 

FOFEITURE OF DOMICILE; By Two Years' Absence From State 168, S 

FORM: 

Of Petition. (See PETITION.) 

Of Proceedings. (See PROCBEDINGS.) 

Of Sheriff's Returns. (See RETURN.) 

FRAUD ; AUegation of ^ ^ > 161, 1 

FREIGHT L08T, DAMAGED OR DELAYED; Venue of AcUon for. ^66, E 

FRUIT8: 

Demand for: 

Incidental to Demand in Revendication.. _ .163, 4; 163, 1, b 

In Petitory Action 44, 8 

What Are 74D, $ 

What Evicted Defendant Owes « ^ 44, 8; 44, • 

FUND IN COURT; Necessary Parties to Distribution of 148, 10, e 

GARNISHMENT: 

Against Wife; How Made _118, S, a 

Citation in: 

Essential to Judgment Versus Garnishee 206, 6 

Service of: 

On Foreign Corporations 116, 22, b, bl 

Seizure InefTective if Service Accepted 177, € 
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GARNISHMENT: (Continued.) 

JniiBdiction of Proceeding -.90, 3; 154, 2 

Under Attachment, Ancellary Proceeding; Under Fieri FaciaB, 

Independent Proceeding 90, 3; 140, 2; 153, 1, c 

Under Fieri Facias; Is Oamishee a Party? 140, 2 

GENERALITY OF AVERMENT; To Be ATOlded in Pleading 161, 1; 161, 4 

GENERAL RELIEF, PRAYER FOR. (See PRATER.) 

GENERAL STATUTE; Does Not Ordinarily Repeal Special 165, D, 2 

GOOD FAITH; Not Necessary to Plaintiff in Possessory Action 49 

GRANTEE; May Sue Grantor by Petitory Action ^ 43, 4 

GROUNDS OF ACTION. (See CAUSE OF ACTION.) 

GUARDIAN; Foreign; May Sue Here for Minor « 108, 6 

HABEAS CORPUS: 

At Suit of Wife, for Children ^ ^.185, 4 

Jurisdiction of District Courts, Outside Orleans, to Issue (Const., 

Art. 115) 126 

HALF HOLIDAY, SATURDAY; Proceedings on. (See HOLIDAY.) 
HARMLESS JOINDER OF PARTIES _ 148, 7 

HEIRS: (See HERITABILITY, also.) 

Accepting Purely and Simply; Cannot Demand Admlnistration....l49, 2, c 
Actions Against: 

Absent; Curator Sues for j.11 

Acceptance of Succession as Prerequisite to 120, 1 

After Succession Closed 164, 6 

Hypothecary 65; 66; 66, 1; 121 

May Relinquish Share of Hypothecated Property J.21 

Judgment Against ..._ .._ 120 

May Renounce or Claim Benefit of Inventory After Suit Filed 

Against Them _ 120, 1 

Of Vacant Successions _122 

Personal: _ _ 40 

For Debt of Deceased _ 120 

For Tort of Deceased „ 25 

VindictlTe Damages Cannot Be Recovered 25, 2 
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HEIRS: (Continued.) 

Actions Against: (Continued.) 

When Necessary Co-Defendants: 

Of Partners, to Suit to Appoint Liquidator — 148, 10, g 

In Suits Against Administrator ^ 123. 6 

In Suits Against ESxecutor. 123; 123, 1-6 

Actions by: 113 

Against Co-Heirs for Shares of Hypothecary Debt 121 

Are Divisible Among Them _ 113; 113, 1 

Concerning Succession; Where Brought 164 

Cumulation of. (See CUMULATION OP ACTIONS.) 

Forced Heirs i23, 3; 123, 7 

Alternative Demand by, for Whole and for Legitime J.49, 6, c 

Succeed to Rights of Action of Ancestor ^ 22; 23; 113 

When Necessary Co-Plaintiffs: 

In Suits by Administrator 123, 6; 123. 7 

In Suits by Executor - « 123; 123. 1-5 

Actions Continued Against: 

On Close of Administration - J.20 

On Death of Defendant - 120; 120, 2 

EiZecution Against 120, 2 

Judicial Partition Valid, Where Heir Supposed To Be Absent, 

Was, in Fact, Dead Ill, 1 

Ownership by, of Succession Property, After Succession Closed 164, 5 

Placing, in Possession, Closes Succession ^ 164, 5, a; 164, 5. b 

Recognition of, by Ex Parte Judgment ^ 206. 13 

Represented in State, Who Are 122. 2 

Taking Possession of Succession, by 164, 6, c; 164, 5, d 

HERITABILITY: (See HEIRS, also.) 

Of Actions -. 22; 22, 1; 23; 23, 1; 113; 113. 2 

Of LiabiUty to Action _ 25; 25, 2; 40; 120 

HOLIDAYS: 

Acts Which May Be Validly Performed on ^ 207, 5 

As Affecting Delay for Answer to Petition ^ _.180, 1 

Certain Legal Proceedings Forbidden on Certain.... ^ ^207 
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HOLIDAYS: (Continued.) 

Completion of Trials on - 207, 3 

(Tonstrnction of Statutes Regarding 207, 4 

Created and Declared ExcluslTe; Proceedings on .207, 1 

In Jefferson, St. Charles, and St. John Parishes 207, 2 

HOME. (See DOMICILE.) 

HOMESTEAD EXEMPTION; Pleading It in the Alternative 14S, 5. f 

HUSBAND: 

As Regards Suits By and Against Wife. (See WIFE.) 

CltaUon to; When Sued With Wife — 182; 182, 1 

Contracts of Wife With « - 105, 8 

May Sue for His Wife, When. (See WIFE.) 
Minor Hushand. (See MINOR.) 

Recognition as Heir to Wife, by Bz Parte Judgment, Null _206, 13 

Sole Necessary Defendant in Executory Process on Community 

Debt, After Death of Wife 66, 4 

Sues Alone, Regarding Community Property. (See WIFE.) J107, 3 

Witness for Self, in Contempt Proceedings, for Failure to Pay 

Alimony 131, 2 

HYPOTHECARY ACTION: 

Against Absentee —..116, 17, A, 1 

Against Administrator - — ^66, 1 

By Former Minor Versus Former Tutor - 68, 12 

Creditor May Proceed Against Part Only of Mortgaged Property 66, 9 

Definition of ^ 61 

Follows the Property; Different Rules - 62 

Is a Proceeding in Rem, or ad Rem 61, 1 

Lies Against Property Previously Sold Under Junior Mortgage 68, 3 

Lies Against Surviving Husband Alone, on Community Debt 66, 4 

Lies in Spite of Pending Administration 66, 3 

Pact de Non-Alienando; Effect of, in 63, 1; 68, 2-6 

Possession of Part of Property Cannot Claim Division of Debt 68, 9 

Settlement With Tutor, Defeats Minors 68, 12 

What Will Support: 

Mortgage, Conventional, Judicial or Legal 61, 2 

Privilege 61, 2; 68, 13 
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HYPOTHECARY ACTION: (Continued.) 

When Hypothecated Property in Posaeaslon of: 

Debtor Himself: 

Where Creditor Has Executory Title .63 

Where Creditor Hae No Executory Title .64; 64. 1 

Debtor's Heirs: - Oil 

A Single Heir 66 

Several Heirs: 

Where Creditor Has Executory Title: 

Where No Partition Among Heirs 66; 66, 1 

When There Has Been Partition ^ 66; 66. 6 

Where Creditor Has No Executory Title 67; 67. 1 

Third Person; Thie Is the HYPOTHECARY ACTION PROPERLY 

SPEAKING: ~ -.-68 

Amicable Demand Before _ 69. 2. a 

Appeal From Order for ..70, 2 

Definition of - 68; 68. 1 

Evidence Required to Obtain Order for _70; 70. 2 

Heirs Must Be Joined With Executor in 123, 2. c 

Is a Real Action 12, 1; 61; 61. 1 

Judgment in « ^ .68. 16 

Lies Still. Where Judgment Taken Versus Mortgagor 68, 7 

Prayer in .68, 15 

Proceedings in 68, 15; 69; 69, 1; 70. 1 

Proceeding Via Ordinaria, Strictly Speaking Is 

Not 68. 6; 69. 2. b; 70, 1 

Sale by Third Possessor During; Effect of 68. 14 

Successive Steps in 69. 2; 70. 1 

Third Possessor's: 

Liabilities 74. I 

RighU: 

Redemption of Property 74 

Reimbursement for Improvements and Eixpenses. 

and Other Rights 74. 1 

Relinquishment of Property 68. 15; 121 
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HYPOTHECARY ACTION: (Continued.) 

When Hypothecary Property in PosseeBion of: (Continued.) 
Third Person: (Continued.) 

Third Possessor's Rights: (Continued.) 

To Oppose; Grounds of Opposition: 

Discussion : 71 

How and When Raised 71, 1 

Of What Property Not Demandable «.72 

Prerequisites of 72; 72, 1 

To What Dehts, Cannot Be Opposed 73 

Other Grounds ^ 73, 2 

Venue of Action J.63; 163, 2 

Where Third Party Has Assumed Mortgage ^ 68, 8 

Where Undivided Part of Property, Mortgaged 68, 10 

HYPOTHECARY DEBT; Heir Has Recourse Versus Co-Heirs for Pay- 
ment ...^ ' 121 

HYPOTHECATION. (See MORTGAGE.) 

IDENTITY OF MOVABLE OBJECT IN DISPUTE; How EstahUshed 139 

IMMORAL OBLIGATION. (See OBLIGATION.) 

IMMOVABLES. (See PROPERTY.) 

IMPERTINENT LANGUAGE; Not Allowed in Petition 172-5 

IMPRISONMENT: 

For Contempt of Court _ j.31 

Of Court Officers; For Failure of Duty 1$3 

Of Party to Suit; Power Conferred Generally 144 

IMPROVEMENTS: 

Ericted Possessor May Recover 44, 9 

To Farm or Plantation; Venue of Suit for Price of 165, C 

INCIDENTAL DEMANDS. (See DEMANDS.) 
INCIDENTAL POWERS OF COURTS: 

Of Courts in GSeneral. (See JURISDICTION.) 

Of District Courts in Particular. (See DISTRICT COURTS.) 

INCIDENTAL QUESTIONS; Are Tried Summarily « 130, 4 
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INCOMPETENT WITNESS; Must Produce Documents In His Pos- 
session - 140, 8 

INCONSISTENT DEMANDS. (See CUMULATION OF ACTIONS.) 

INCORPOREAL RIGHTS; Action for - 12 

INDEFINITE ALLEGATION; Not Considered on Trial of Exception of 
No Cause of Action 161, 4 

INDIRECT OR EQUITABLE ACTION > - - _ 35 

INHERITANCE TAX LAW; Effect on Closing of Succession 164, 5, d 

INJUNCTION: 

Action for Wrongful; Premature Before Dissolution 158. 7 

In Hypothecary Action Properly Speaking - 73, 2 

Of Collection of Tax to Pay Judgment; Necessary Party...^ 148, 10, g 

Of Execution by Heirs, of Mortgage of Succession Property 164, 6 

Of Execution of Judgments: 

Of Appellate Court. (See APPELLATE COURTS.) 

Of Two Judgments In One Action 151, 2, k 

Premature Before Writ Issues J5S, 11 

Venue of the Suit 165, H 

Of Seizure and Sale by Absentee — 116, 17, A, c 

Premature; Where Danger Is Remote: Examples 158, 11 

Violation of; As Contempt of Court 131, 6, d 

Writ of; May Issue and Be Executed on a Holiday ^ ^7 

INJURY: 

Action for; Allegations - .^ J.61, 3 

By Tort Connected With Contract 165-». r 

Imminent; Venue of Injunction to Prevent :165, H 

Irreparable; Not Ground for Appeal in Contempt Case 131. 2 

To Property Rights; Jurisdiction of Injunction of 126, 15, e 

INQUIRY: 

By State Into Corporate Status; Jurisdiction ^.126, 15. e 

Into Legality of Acts of Police Jury; Necessary Party 148. 10. i 

IN REM, PROCEEDINGS. (See PROCEEDINGS.) 
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INSOLVENCY PROCEEDINGS: 

Citation by Advertisement in - ~ 206, 13, e 

Do Not Stay Proceedings in U. S. Court Having Jttrisdiction......l31, 8, F 

Judicial Declaration of Insolvency - 165-3; 165-3, 4 

Necessary Patries to - 148, 10, e 

Now Carried on in Federal Bankruptcy Courts 165-3, 1 

Suits Against Insolvent: 

Against Judicially Declared Insolvent: 

Must Be in Court Where Insolveny Declared 165-3 

Against Corporation in Hands of Receiver 165-3, 5 

Proceedings Elsewhere by Party, Null 165-3, 2 

Ranking of Creditors, etc., in 165-3, 2 

Brought Prior to Declaration of Insolvency A65-3, 3 

INSTALLMENTS OF DEBT; Separate Suits for ^ 156, 2 

INSTITUTION, PUBLIC; Service of Petition and Citation on. (See 

SERVICE.) 
INSUFFICIENCY OF ALLEGATION IN PLEADING. (See VAGUE- 
NESS.) 
INSULTING LANGUAGE; Not Allowed in Petition 172-5 

INSURANCE; SUITS ON POLICIES OF: 

History and Purpose of Legislation 165-10, 1 

Service of Process on Foreign Companies 116, 22, b, b2; 165-10, 3 

Venue of ^ 165-10; 165-10, 2 

Who May Join in ^ 148, 4, g 

INTENTION; As to Domicile 166; 166. 1, c; 168; 168. 1 and 2 

INTERDICT: 

Suits Against ^ JL15 

Citation, When Several Represented by One Curator 182 

Service of Citation and Petition 194; 195; 195, 1 

Where Brought 162, 6 

Suits by; How Brought 108; 109 

INTERDICTION: 

Is Probate Proceeding 124, l; 126, 9 

Jurisdiction of; Conferred on Civil District Court, Orleans (Const, 

Art. 133) J126 

Suit for; Where Brought ^ 1$2, 7 
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INTEREST IN ACTION; or DEFENSE: 

Agreement to Divide; Effect of - 148, 8, b 

As Affecting Joinder of Parties. (See JOINDER OF PARTIES.) 

Damnum Absque Injuria ~ - 15, 18; 15, 19 

Dismissal of One Plaintiff for Want of; Effect as to Others 148. 7 

Loss of, After Pinal Judgment In Trial Court 15, 31 

Must Be Present, Legal and Sufficient - 15. 16 

Must Continue to Judgment ^ 15, 30 

Necessary to Party: 

To Plaintiff 15 

To Defendant - ~ - 15. 21 

No Interest in: 

Citizens; In Contracts of Municipality 15. 7 

Defendant in Jactitation (Plaintiff in Petitory Action); To 

Plead Outstanding Title 74B, 18 

Father; To Annul Son's Marriage — 15, 13 

Lessee; To Arrest Executory Process ^ 15, 17 

Mortgage Creditor; To Attack Sale Made Subject to 15, 23 

One Who Has Lost Title 15, 1; 74M. 5 

Owners; To Recover for Property Taken for Levees, etc 15. 18 

Possessor; To Enjoin Sale 15, 8 

Receiver; To Resist Order Vacating Him 15, 24 

01 Assured or His Assignee; To Sue on Policy 15, 10 

Of Attorney; To Revive Judgment 15, 27 

Of Co-Owner; To Recover Entirety 15, 28 

Of Creditor: 

To Champion Debtor's Rights 15, 26 

To Oppose Payment of Succession Claims 15, 22 

To Plead Prescription of Another Clalm...^ 15. 25 

Of Debtor; To Object to Assignment , 15, 20 

Of Insolvent; In Property Surrendered 15, 15 

Of Private Person; To Abate a Public Nuisance 15, 14 

Of Surety; Under R. C. C. 3057 U6. 11 

To Contest City Ordinances 15, 3; 15. 4; 15, 5 

To Compel Ooveming Bodies to Do Duty ^ « 16, 6 

To Recover Entire Damage Though Paid Part by Insurance (Com- 
pany ^ 16. 2 
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INTEREST ON DEBT: 

FaUure to Demand It With Debt. Remits It ^.157; 157, 1 

In Suits for Damages for Tort —157, 3 

Not Included in Jurisdictional Amount S3. 1; 93. 2 

In District Courts (Const, Arts. 10», 133) 126; 126, 5 

Prayer for; Necessity and Bffect of 157, 1; 157, 2 

Tender of. With Amount Due, Before Suit; Effect ...166 

INTERFERENCE: As Contempt of Court. (See CONTEMPT OF 
COURT.) 

INTERLOCUTORY ORDER; Taking for Confessed on Failure to Pro- 
duce Is 140, 4 

INTERROGATORIES: 

To Certain Witnesses. (See COMMISSION; DEPOSITION.) 

To Defendant in Contempt Proceedings ^ ^31, 2 

To Garnishee; Service of, Cannot Be Waived by Him 177, 6 

To Parties to Suit, Out of Parish 138 

INTERRUPTION OF PRESCRIPTION. (See PRESCRIPTION.) 

INTERVENTION: 

In JactiUtion; Must Be Decided, After Trial, Although Plaintiff 

Dismissed for Want of Possession 74B, 9 

Is Incidental Demand 163, 3. a 

IRREPARABLE INJURY; Not Ground for Appeal From Judgment in 
Contempt Proceeding 131, 2 

ISSUE IN ACTION: 

In the Different Real Actions. (See particular actions.) 

Joinder of; In Suit Against Married Woman 118, 3 

Of Prematurity. (See PREMATURE ACTION.) 

On Trial of Exception of No Cause of Action ^161, 4 

ITEMS; Must Be Furnished in Suit on Account 161, 1 

JACTITATION or SLANDER OF TITLE; ACTION OF: 

Cannot Be Cumulated With Petitory Action 56, 5; 160. 2 

Except When Concerning a Different Tract of Realty 161. 2, o 
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JACTITATION, ACTION OF: (Continued.) 

Damagee for Slander; What NeceBsary to Recovery of 74B, 10 

Defendant in: 

Admits PlaintifTs Possession by Setting Up Title ^V^thout 

Reservation - 74B, 7 

Has No Interest to Set Up Outstanding Title 74B, 18 

May Deny Plaintiff's Possession, and in the Alternative, Set 

Up Title - 74B. 7 

Setting Up Title, Changes the Action to Petitory With De- 
fendant as Plaintiff 74B, 6 

Defenses to 74B, 4 

Derivation of - 74B. 2 

Failure of Plaintiff to Allege Possession, Ground for Exception in....74B, 9 

First Question To Be Decided in 74B, 20 

Intervention in; Must Be Decided When Plaintiff Dismissed for 

* Want of Possession — 74B. 9 

Judgment in; When Slander Admitted Without Setting Up 

Title ~ 74B, 4 and 5 

Jurisdiction of 74B, 13; 163; 163, 1. b 

Necessity, Origin and Limitation 74B. 1 

Object of ,.... 74B, 2 

Oyer of Title in 74B. 12 

Possession of Plaintiff: 

Constructive; Will Support the Action 74B, 16 

Must Have Been for One Year ^ 74B, 14 

Necessary to Support the Action 74B, 3; 74B, 16 

Question Belongs to the Merits ^74B, 9 

Prayer for General Relief in 74B, 16 

Property Which May Be the Subject of 74B, 19 

Replication Not Permitted in 74B, 11 

Sequestration in; Falls With the Suit 74B. 20 

Title as Issue in; Requisites to ^743, 17 

Where Tutor's Interest Adverse to Minor's; Must Be Brought 
Versus Under-Tutor _. 74B, S 

JEFFERSON PARISH; Legal Holidays in ^7. 2 

362 



Index. 

(References Are to Articles and Notes.) 

JOINDER: 

Of CaoBes of AcUon. (See CUMULJVTION OF ACTIONS.) 

Of iBBue; In Suit Against Wife^ 118. 3 

Of Parties: 

Administrator With Heirs 123. 6; 123. 7 

Allowed, Cases Where ^ ^48, 4 

In Petitory Action 148, 4, d 

In Proceeding to Quiet Tax Title - 74N 

In Revocatory Action 148, 4, c 

Insured and Assignee or Beneficiary of Policy 148, 4, g 

Judgment Creditors of Parish; In Suit to Compel Tax....l48, 4, h 

Participants in Same Tort 148, 4, I 

Parties to Same Contract or Quasi-Contract 148, 4, a 

Sufferers Prom Same Tort 148, 4, e 

Taxpayers; For Illegal Action „148, 4, f 

Where Claims Arose (Yom Same Transaction 148, 4, b 

Where Unity of Interest 148. 2; 148, 4, a; 148, 4, d 

Discretion of Court in Permitting 148, 2 

Executor With Heirs ^ 123; 123, 1-5 

Harmless Joinder 148, 7 

Jurisdictional Amount. Where 148, 6 

Liability for Costs Solidary Among Parties Cast 157. 5 

Misjoinder: _ ^ 148, 3 

Disposal of Case on 148, 9 

Parties Not Allowed To Be Joined: 

Contractors, on Distinct Contracts 148, 3, a, b 

Contractor With Tort-Feasor 148, 3, d 

In Petitory Action _ -..^48, 3, f 

Pledgor of Note With Maker 148, 3, e 

Tort-Feasors, Unless Joint Tort-Feasors 148, 3, c 

Non-Joinder: 14g^ Iq 

Disposal of Case on _ _148. 12 

Necessary Parties, in C^eneral 148, lo 

Court Will. Proprio Motu, Notice Absence of 148, 10 

In Concursus, Insolvency. Distribution 148, 10, e 

In Partition Suits 148. lo, b 

In Suit to Annul. Correct. Resolve, or Revoke 
Contract 148, lo. a 
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JOINDER: (Continued.) 

Of Parties: (Continued.) 

Non-Joinder: (Continued.) 

Necessary Parties: (Continued.) 

In Suit to Annul Order Granting Respite -148, 10, d 

One From Whose Property, Judgment To Be Paid.148. 10, f 

Party Most Interested 148. 10. g 

Police Jury, When ~ - 148, 10, i 

To Annul or Appeal From, Judgment 148, 10, h 

Venue of the Action, as to...- -166. J 

Where Title or Possession Is in Issue 148, 10, c 

Not Necessary Parties - 148. 8 

Co-Debtors in Solido ~ -.148, 8. e 

Defendant's Vendor; When _ 148, 8. c 

In Suit to Secure Natural Drainage 148, 8, f 

Joint Obligors and Obligees 166-6, 3; 148, 8, d 

One With Whom Plaintiff Has Agreed to Divide 148, 8. b 

Simulated Transferee 148, 8. c 

To Defend a Will - 148, 8. a 

Of Partners After Dissolution..^ J72, i 

Requisites to Allowance of - 148, 2 

Severance of Parties Joined 148, 6 

Where Full Discussion of. Found 148, 2 

JOINT OBLIGEE; Not Necessary Party to Suit 148. 8. d 

JOINT OBLIGOR. (See OBLIGOR.) 

JOINT OWNER. (See CO-OWNER.) 

JOINT PLAINTIFF or DEFENDANT; Veriflcation of Pleading by....l72-9, (a) 

JOINT TORT-FEASORS; Joinder as Defendants 148. 3. c 

JUDGE: (See COURT, also.) 

Ad Hoc; Incapacity of, Must Be Urged in Limine 76, 4 

Authorisation of Wife by. (See WIFE.) 

Commission to Take Testimony; May Be Addressed to 138 

Competency of. (See JURISDICTION.) 

Contempts of Court by 131, 7, B; 131, 7, C 

District. (See DISTRICT COURTS.) 

Has Supervisory Control Over Court Officers ^133, 2 

• Jurisdiction of. (See JURISDICTION.) 
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JUDGE: (ConUnued.) 

May Inquire, Proprio Motu, Into Abuse of Proceedings 76, 3 

May Order Citation to Corporation, To Be Served on Secretary of 

State, When (Act 267, 1914, Sees. 25 (c). 26 (c) J98 

May Sign Ex Parte Orders. Anywhere in State 76, 2 

Petition Is Addressed to...^ « 171 

Powers of in (General. (See JURISDICTION.) 

Title of, to Office, Cannot Be Attacked Collaterally 76. 4 

Will Notice. Proprio Motu, Want of Jurisdiction 92, 2 

JUDGMENT: (See ORDER, also.) 

Against Absentee. (See ABSENTEE.) 

Against Deceased Defendant...^ ~ 120, 2 

Against Defendant Cited Through Agent; Proof Required 196, 4 

Against Foreigner or Person of Unknown Residence 165-5, 1 

Against Heirs 120; 120, 1; 120, 2 

Against Insolvent; How Ranked and Paid 165-3, 3 

Against Parish; Joinder of Parties in Suit Concerning Tax to 

Pay ^ 148. 4, h; 148, 10, g 

Against Representative of Deceased Defendant 120, 2 

Against Tutor. (See TUTOR.) 

Against Unrepresented Minor, Null 115, 1 

Against Wife; How Obtained 118, 3 

Appeal Prom. (See APPEAL.) 

As Res Adjudicata. (See RES AD JUDICATA.) 

As to Costs of Suit. (See COSTS.) 

Becomes Judicial Mortgage When Recorded 68. 11 

But Not When Against Corporation in Hands of Receiver 68. 11 

By Default and Confirmation. (See DEFAULT.) 

Cannot Be Attacked by Piecemeal ^ 156, 2 

Closing Succession ^ „ J64, 5 

Confession of. (See CONFESSION.) 

Consent to, in Open Court; Dispenses With Citation 206, 13, b 

Criticism of; When Contempt ^ 131, 8, B 

Dissolving Injunction; Prerequisite to Suit for Wrongful In- 
junction » ..168, 7 

Execution of. (See EXECUTION.) 

Ex Parte; When Permitted 206, 13 
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JUDGMENT: (Continued.) 

For AUmony. (See ALIMONY.) 

For Damages for Tort; Interest on ^..157, 2 

For Quantum Meruit 172, a 

In Action for Ejectment of Tenant; When Executory 74B, 2 

In Hypothecary Action Properly Speaking 68* 16 

In Jactitation; Where Slander Admitted Without Alleging 

Tttle ^.-. - 74B. 4; 74B. 5 

In Petitory Action; Res Ad judicata as to All Titles Held at Filing 

of Pleading » - -45, 3 

In Proceeding to Quiet Tax Title » -...74M, 3 

In Proceedings, Quasi in Rem, in Court Other Than That of De- 
fendant's Domicile ^.163; 163, 4 

In Summary Trials; Subject to Appeal — 130, 4 

Invalidity of; Ground for Opposition in Hypothecary Action Prop- 
erly Speaking 73, 2 

Limit of Recovery „ ^..156. 3; 172, t 

Lower Court May Be Compelled by Higher, to Execute 130, 3 

Necessary Parties to. (See JOINDER OF PARTIES.) 
Nullity of. (See NULLITY.) 

Of Court in Qua; Suit Versus Absentee, Concerning » 116, 17. B 

Of Dismissal. (See DISMISSAL.) 
Of Non-Suit. (See NON-SUIT.) 

On Exception of No Cause of Action -161, 4; 161, 6 

On Incidental Demands 154 

On Premature Demand. (See PREMATURE ACTION.) 

Placing Heirs in Possession; Closes Succession 164, 6, a, b 

Prayer as, (Governing. (See PRAYER.) 

Prescription of; Ground for Opposition in Hypothecary Action 

Properly Speaking 73, 2 

Proceedings to Obtain. (See PROCEEDINGS.) 

Recovered, for Purchase Price, Although Plaintiff Not ESvicted, 

Where Outstanding Title ^ 168, 6 

Rendered in Common Law; State Versus Commercial Partner Not 

Cited 198, 9 

Revival of. (See REVIVAL OP JUDGMENT.) 

Suit to Annul. (See NULLITY.) 

Sustaining Exception of Vagueness; Effect 161, 2 
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JUDGMENT: (Continued.) 

SnBtaining E2xceptlon to Inconsistent Demands; Bffect 152 

Taking for Confessed. (See TAKING FOR CONFESSED.) 

Title to; Necessary Parties to Suit Concerning 148, 10, c 

Void; Where Rendered by Judge Without Jurisdiction „92; 92, 1 

Where Plaintiff Demands More Than Is Due 156; 155, 3; 155, 4 

JUDGMENT CREDITOR. (See CREDITOR; JOINDER OF PARTIES.) 

JUDICIAL BOND. (See BOND.) 

JUDICIAL CONTRACT; Order Granting Respite Is 148, 10, d 

JUDICIAL DECLARATION OF INSOLVENCY » JL66-3; 165-3, 4 

JUDICIAL DEMAND. (See DEMAND.) 

JUDICIAL MORTGAGE. (See MORTGAGE.) 

JUDICIAL NOTICE; By Appellate Court, of Rules of Lower 145, 2 

JUDICIAL SALE. (See SALE.) 

JUDICIAL SURETIES; Sued in Parish Where Bond Was Given 165, A 

JURISDICTION OF COURTS: 

Appellate; Definition of 84 

As to Costs. 15, 31; 91, 5; 157, 3. e; 157, 7 

As to Amount. (See JURISDICTIONAL AMOUNT.) 

Cannot Be Retroactive 87, 1 

CJivll; Definition of - « 80 

Competency of Judge 86; 86, 1 

Concurrent: 

Definition of ^ ^ ^ 82 

Judge Before Whom Action Was First Brought, Retains 94 

Criminal; Definition of ^ ^ 80 

Definition of 76 

Degrees of 77 

Demand Must Be Made in Court Having 154 

Demanding Less Than Due, in Order to Give, to Court; Effect 91 

Discretion of Court. (See DISCRETION.) 

Equal; Definition of 88 

Exclusive; Definition of. 82 

£Mends to Ancellary Proceedings 80, 1; 90, 3; 154 
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JURISDICTION OF COURTS: (Ck>ntinaed.) 

Final; Definition of 85 

General; Definition of 81 

KindB of 78; 79; 81; 82; 83; 84; 86 

Necessarr Incidental Powers: 

Conferred on Courts in General Terms: 130 

Equitable 130, 1 

Examples of 130, 3; 130, 4; 164, 4 

Limitation of 130, 2 

To Require Necessary Parties to Suits. (See JOINDER.) 

Specially Conferred on Courts in General: 

On Courts of Original Jurisdiction. (See COURTS.) 
On District Courts. (See DISTRICT COURTS.) 
On Justices of the Peace. (See JUSTICES, etc.) 

On the Courts of Appeal; To Punish for C>ontempt J31 

On the Supreme Court. (See SUPREME COURT.) 

To Compel Party to Bring Into Court Object in Dispute 139 

To Compel Production for Eridence of Papers, Documents, 
etc. (See PRODUCTION, etc.) 

To Issue Certain WriU A44 

To Issue Commissions to Take Testimony ^J.S8 

To Make Its Own Rules -, 146 

To Punish for Contempt. (See CONTEMPT.) 
To Punish and Suspend Its Officers. (See OFFICERS.) 
Of the Different Courts: 

Appellate; To Tax Costs at Discretion 157. 8 

District. (See DISTRICT COURTS.) 

Index to ^ ^ _.81, MO 

Justice of the Peace. (See JUSTICE OF THE PEACE.) 
Original; Definition of ...84 

Ratione Materiae: 

As to Amount. (See JURISDICTIONAL. AMOUNT.) 

As to Object ^ « j8T; 88 

Consent Cannot Give 92; 92, 1 

Of Action for Ejectment of Tenant 74F 

Want of; Noticed by Court, Proprio Motu .92, 2 
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JURISDICTION: (Continaed.) 

Ratione Personae : 8^ ; 1^2 

Acquired by Consent, When and How 129, 2; 162, 8 

Does Entry of Default Confer? 93, 3 

Exception to; Waived by Plea to Merits 93, 2; 166-8, 3 

In Suit for Interdiction 162, 7 

Over Husband in Suit by Wife for Abandonment 162, 4 

Over Officer, Police Jury, or State Board 129, 1; 162, 3 

Over Wife 162, 4 

None Over Absentee, on Substituted Service 116, 17 

Plea to the Merits Confers M; 93, 1 

Special; Definition of 81 

Subject to Appeal; Definition of M 

Supervisory. (See SUPERVISORY JURISDICTION.) 

Territorial 90 

Process Cannot, in General, Run Beyond 129, 4 

Tests of — 87 

Where Actions May Be Brought. (See VENUE OF SUITS.) 

JURISDICTIONAL AMOUNT: 

Attomeys' Fees; Are Included in 91, 4 

Costs; Not Included in 91; 91, 6 

In Action for Ejectment of Tenant 74F; 74F, 2; 74F, 3 

In (General 88 

In Possessory Actions 46, 1 

Is Sum Claimed.-.^ » ^ 91, 1; 91, 2; 126, 6 

Of District Courto. (See DISTRICT COURTS.) 

Reduction of Claim Below, After Suit Brought; Effect 91, 3 

Where Joinder of Parties 148, 6 

Where No Specific Amount in Contest 126, 8; 126, 16, e 

JURORS: 

Attendance of; How Enforced in District Courts 133, l 

Contempt of Court by 181, e, b 

Criticism of; When Not Contempt 131 

Neglect of Duty by; How Punished 183 
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JURY TRIAL: 

Completion of on Legal Hollilay ^7, 3 

Right to Personal Attendance of Witnesses for 134, 7 

Verdict Received, etc., on Legal Holiday ^7, 5 

JURY, POLICE. (See POLICE JURY.) 

JUSTICES OF THE PEACE: 

Anyone In Parish May Entertain Suit Versns Police Jury 162, Z 

Appeals From; Jurisdiction and Trial of (Const., Art 111) 126 

Commission to Take Testimony; Addressed to 138 

Contempts of Authority of 131, 6, t 

' Jurisdiction of Proceedings to Collect Fines, etc 80, 2 

May Be Forced by District Court to Execute Its Judgment Ren- 
dered on Appeal 130, 3 

May Be Forced to Grant Appeal 130, 3 

Rules for Proceedings Before; Where To Be Found 124 

Rules In PART I, Title II, Do Not Apply to J24, 1 

Verbal Judicial Demand Before 169 

JUSTIFICATION OF CONTEMPT. (See CONTEMPT OF COURT.) 

JUVENILE COURTS; District Courts as (Const, Art. 118) 126 

KNOWLED(SE OF DEFENDANT That Suit Is Proceeding; Cannot 
Supply Place of Citation...^ J06, 3 

LABORERS. (See WORK.) 

LACHES. (See NEGLIGENCE.) 

LACROIX VS. VILLIO, 123 La. 459, Discussed ..74C, 2 

LAND. (See PROPERTY.) 

LANGUAQE: 

Of Citation; Must Be English J79 

Of Petition: 

Must Be English 172; 172, a 

Must Not Be Improper 172-6 

LAWS: 

Code of Practice Prevails Over Other, When. (See Introduction.) 
(General Does Not Ordinarily Repeal Special 165, D, 2 
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LEASE: 

Demand for Dissolation of; Joined With Demand for Rent 161» 2, m 

Safe Premises; Implied in .' J.6&-9, 4 

LEGACY; Tender by Heirs of Amonnt to Pay ^164, 6 

LEGAL HOLIDAY. (See HOUDAT.) 
LEGAL MORTGAGE. (See MORTGAGE.) 

LEGATEES, UNIVERSAL; LUble for Torts of Deceased ^5 

LEGITIME. (See HEIRS.) 

LESION: 

Action for Rescission on Accoimt of. 46, 6 

Inconsistent With Demand to Have Sale Declared Mortse....l49» 2, d 
Where May Be Brought 163; 163, 1, c 

As Ground for Rescission; Inconsistent With Non-Payment of 
Price ^ 149. 3, a 

LESSEE. (See TENANT, also.) 

Cannot Dispnte Landlord's Title 46, 4 

When Sued in a Petitory Action: 

Duty 43 

Penalty for Failure of Duty 43, 1 

Scope of Judgment Against 43, 3 

LIABILITY: 

Ck)ndltional or Ck>ntingent. (See PREMATURE ACTION.) 

For Costs. (See COSTS.) 

Of SherifT; For Delay in Serving Citation 186, 2 

LIEN: 

Demand for Recognition of; Inconsistent With Demand for Own- 
ership 149, 2, b 

Filing and Recording of; Permitted on Saturday, Half Holiday 207, 1 

LIFE INSURANCE. (See INSURANCE.) 

LIMIT OF RECOVERY in Same Suit 156, 3 

LIQUIDATION. (See SETTLEMENT.) 
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LIQUIDATORS: 

JurlBdicUon to Appoint (Const., Arts. 109, 138).. 126, 11; 126. 12 

Of Corporation: 

Most Be Made Parties to Suit, After Dissolution 120, 3 

Salts by 112, 6 

Of Partnership; Necessary Parties to Salt to Appoint — 148, 10, g 

Sued in Court Appointing Them 165, G 

LIS PENDENS, PLEA OF: 
Does Not Lie, When: 

First Suit Is in Foreign State or Country 94, 6 

Suits Are in Federal and State Courts 94, 4 

Suits Are in Same Court 94, 5 

Suits Have Not the Same Object 94, 2 

Bffect of Answering Without 94 

Estops to Deny Citation in Other Suit 206, 12 

Must Be Pleaded in Lower Court 94, 1 

Oyerruled if First Suit Terminated Before Decision M, 3 

When Lies 94 

LOCATION: (See PLACB, also.) 

Of Clerk's Office in Citation 179-4; 179, k 

Of Property in Petition in Real Action 173, 1 

LOCUS. (See PLACE.) 

LOSS: 

By Refusal of Witness to Answer; Action for 137 

By Failure of Officer to Make Citation or Return Pro]nptly_186, 2; 205 

Of Ooods by Carrier; Action for 165-9, 4 

Of Interest; By Failure to Demand It With Debt 157 

Of Overplus; By Demanding Less Than Due. 91; 166; 156, 2 

Of SherifT's Return on Citation, From Record 204, 1 

Suit for Insurance Coyering. (See INSURANCE.) 

MAKER OF NOTE; Cannot Be Joined in Suit Versus Pledgor 148, 3, e 

MAKING PARTIES. (See PARTIES TO SUIT.) 

MANAGER. (See AGENT.) 

MANAGER OF CORPORATION. (See CORPORATION.) 
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MANDAMUS: 

Does Not Lie Where Petition Dismissed for Improper Liangaage.^.l72, w 

Of Recorder; To Erase Mortgage 148, 10, g 

To Compel Employment; Jurisdiction of 126, 15, e 

MANUFACTURER OF SUGAR; Venue of Suit Versus, for Cane or 
Syrup ^ -166, D 

MARRIAGE: 

Nullity of; Jurisdiction Over, Conferred on Civil District Court, 

Orleans (Const., Art. 133) 126 

Status of Absentee; Suits Concerning « ^ 116, 17, C 

MARRIED WOMAN. (See WIFE.) 

MARSHALL; Responsible for Collection of Fines JL82 

MASTER AND SERVANT; Safe Place to Work, ImpUed in Em- 
ployment — ~ 165-9, 4 

MASTER OF VESSEL; Service of CiUtion on J199 

MATERIAL FURNISHED TO REAL ESTATE; Venue of Suit for 
Price of - ^ 166, C 

MATURITY OF OBLIGATION: 

Confession of Judgment Before 177, 3 

Suit Before. (See PREMATURE ACTION.) 

MAYOR: 

Appeal From Court of (Const, Art. Ill) ^ 126 

Citation in Suit Against Town: 

Addressed to Mayor; Interrupts Prescription.: 179, e 

Served on Mayor. (See SERVICE.) 

MECHANICS; Suits by. Versus Non-Resident Owners of Plantations....l65, B 

MEMBERSHIP OF CORPORATION; Corporation, Necessary Party 
to Suit Concerning ^ ^ 148, 10, g 

MERCHANT; Production of Books by, in Court. (See PRODUCTION, 
etc.) 

MINISTERIAL ACTS; WUch May Be Performed on Legal Holiday...^?, 6 
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MINOR: (See TUTOR, UNDER-TUTOR.) 

Appeal Against Minor Heirs of Deceased Party 116, € 

Curator ad Hoc for. (See CURATOR AD HOC.) 
Custody of: 

Refusal to Obey Order for, Contempt .131, 7, e 

Wife May Sue for -105, 4 

Domicile of. Where 162, 5 

Mortgage of. (See MORTGAGB.) 

Parties to Partition Suit 117, 1 

Suits Against: 

Bmanclpated; Service of Petition and Citation 197 

By Marriage ^i 114 

Represented: 115 

Citation; Where Seyeral Represented by Same Tutor 182 

Serylce of Petition and Citation 191; 194 

Unrepresented: 116 

Service of Petition and Citation 191; 196 

When Judgment in. Will Be Null 115, 1 

Suits by; or on Behalf of: 

Cannot Lie Against Parents, Except When 104 

Foreign Guardian May Sue Here for ^ 108, 6 

How Brought 108; 109 

In Emergency 108, 5 

Minor Husband May Sue Without Assistance 110 

For Nullity of His Marriage 110. 1 

When Both Parents Living .108, 1 

When One Parent Dead. 108, 2; 115, 2 

Who May Not Sue for J08, 4 

Hypothecary Action by Former, Versus Former Tutor 68, 12 

Tutor ad Hoc for. (See TUTOR AD HOC.) 

Unrepresented; Sale of His Property for Taxes 195, 8 

MISDEMEANORS OF DECEASED; Heirs and Universal Legatees 
Liable f6r ^ 25; 25, 1 

MISJOINDER OF PARTIES. (See JOINDER OF PARTIES.) 

MISNOMER, EXCEPTION OF: 

Misnomer of Defendant... 17J, q 

Not an Appearance Curing Want of Citation 206, 8^ c 
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MISTAKE, CORRECTION OF. (See CORRECTION OF ERROR.) 

MIXED ACTION : 

Definition 7 

Jurisdiction of - 7. 1 

MONITION PROCEEDING 74L 

MORGAN'S LA. AND TEX. R. R. AND S. S. CO.; Where Sued. 166-9, 6 

MORTGAGE: (See ENCUMBRANCE, also.) 

Assumption of; Effect on Executory Process 68, 8 

Cancellation of; Necessary Parties to Suit for ^.148, 10, g 

Conflict of Mortgages and Privileges on Seized Property 126; 126, 1 

Conyentional: 

Annulment of; Pledge of Note, Necessary Party 148, 10, c 

Demand to Haye Sale Declared Mortgage; Inconsistent With 

Demand for Rescission 149, 2, d 

Divisibility of .68, 9 

Enforcement of. (See HYPOTHECARY ACTION; EXECUTORY 
PROCESS; SEIZURE AND SALE.) 

Filing of; Permitted on Saturday, Half HoUday - 207, 1 

Holder of Junior; Cannot Maintain Third Opposition 126, 4 

Judicial: 

Judgment Recorded Becomes 68, U 

But Not Against Absentee, on Substituted Service J16, 17, H 

Nor Against Corporation in Hands of Receiver 68, 11 

Of Minors .68, 12 

Legal; Of Minor. ». _. .68, 12 

Of Succession Property by Heirs, Effect J164, 6 

Recordation of. (See RECORDATION.) 
MORTGAGEE; Necessary Party to Suit to Erase Mortgage, When..l48, 10, g 

MOTHER: 

Joinder With Father in Suit for Death of Son 148, 8, d 

Must Qualify as Tutrix, to Represent Minor After Death of Father..ll6, 2 

MOTION: 

To Compel Plaintiff to Elect Between Inconsistent Demands.a62, 1; 162, 3 
Which Is Not an Appearance Waiving Citation. (See SERVICE.) 
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MOVABLE PROPERTY. (See PROPERTY.) 
MULTIFARIOUSNESS. (See CUMULATION OP ACTIONS.) 
MULTIPLICITY OF ACTIONS; To Be Avoided 148. 2; 151, 2; 156, 2 

MUNICIPALITY: 

Interruption of Prescription by Citation Addressed to Mayor 179, e 

Jurisdiction Where Party Defendant (Const., Art. 109) 126; 126, 10 

Of Over 10,000; Holidays in. (See HOLIDAYS.) 

Service of Petition and Citation on 198 

MUNICIPAL ORDINANCE; Adoption of. Cannot Be Enjoined 168, 11 

NAME: 

Of ParUes; How Stated in Petition. (See PETITION.) 

Of Defendant; Must Be in Citation 179-2; 179, c 

One Must Sue in His Proper. 15, 29 

NATURAL DRAINAGE. (See DRAINAGE.) 

NATURAL OBLIGATION. (See OBLIGATION.) 

NECESSARY INCIDENTAL POWERS OF COURTS. (See JURISDIC- 
TION; DISTRICT COURTS.) 

NECESSARY PARTIES TO ACTIONS. (See JOINDER OF PARTIES.) 

NEGATIVE ALLEGATIONS; Wlien Must Be Made in Pleading 172, ▼ 

NEGLECT OF DUTY by Court Officers and Jurymen, Punishment..l33; 133, 1 

NEGLIGENCE: 

Action for: 

AllegaUons in ...» » J161, 1; 161, 3 

Of Employer - , J.65^, 4 

Of Officer in Making Citation 186, 2; 205 

Contributory. (See CONTRIBUTORY NEGLIGENCE.) 

NISI, RULE; Date of, Determines Prematurity of Remedial Writ 168, 14 

NO CAUSE OR RIGHT OF ACTION; EXCEPTION OF: 

Distinguished From Exception of Vagueness 1, 2; 161, 3; 161, 4 

Does Not Lie for Failure to Annex Act to Petition 174, 1 

Lies Where PlaintifT in Jactitation Fails to Allege Possession 74B, 9 
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NO CAUSE OF ACTION, EXCEPTION: (Continued.) 

May Be Piled at Any Stage of Suit 161, 5 

Trial of, and Judgment on: - 161, 4 

Annexed Documents Considered in 175, 4 

Statement That Document Is Made Part of Petition, Not Con- 
sidered, When Document Not Annexed J.75, 2 

When Lies, in Qeneral ~ 1, 2; 161, 3 

NON-ATTENDANCE of Court Officers and Jurjrmen, Punishment..l33 ; 133, 1 

NON-EXISTENCE OF FACT; When Necessary to Allege — 172, v 

NON-JOINDER. (See JOINDER OF PARTIES.) 

NON-PAYMENT OF PRICE; As Ground for Rescission, Inconsistent 
With Lesion 149, 3, a 

NON-RESIDENT. (See FOREIGNER; ABSENTEE.) 

NON-SUIT: 

In Action to Establish Title; Where Neither Party Shows Title....74A, 4 

Of Premature Action 168, 1; 158, 13 

On Non-Joinder of Necessary Parties - .148, 12 

Where No Cause of Action Set Out in Petition 161, 5 

NOTARIAL ACT. (See ACT.) 

NOTARY: 

Not Bound to Produce Original Records, Except, When 142 

Suit Against, for Failure to Record; Premature, When...^ 158, 10 

NOTE: 

Mortgage; Pledgee of. Necessary Party to Suit to Annul Mort- 
gage ~ ^ - ^ 148, 10, c 

Oyer of Note Sued on 176 

Purchase of; Inconsistent With Subrogation by Payment 149, 3, c 

Suit Against Endorser of. (See ENDORSER.) 

NOTICE: 

Citation. (See CITATION.) 
Judicial. (See JUDICIAL NOTICE.) 
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NOTICE: (Continued.) 

Of Demand in Hypothecary Action Properly Speaking 69, 2, c 

Of Dishonor; Must Be Alleged in Suit Against Endorser 161, 8 

Service of. (See SERVICE OP PROCESS.) 

To Heirs of Defendant; When He Dies Pending Suit J.20, 2 

NULLITY (Includes Annulment): 

Action for : *5, 6 

Cumulation With Other Actions 149; 149, 2, a 

Joinder of Parties in. (See JOINDER OF PARTIES.) 

Of Acts of Deceased; Who May Sue JL23, 7 

Of Contract; Where Absentee Is Necessary Party to 

Suit 116, 17, B; 165. J 

Of Judgment: 

Decreeing Title to Real Estate; Against Absentee....ll6, 17, A, J 

Defeated by Virtual Acquiescence 179, 1 

For Fraud, etc.; Allegations 161, 1 

For Want of Authority of Attorney 177, 6 

For Want of Legal Citation 200, 3; 206, 6 

After Twenty Years 204, 1 

Of Marriage; CItII District Court, Orleans Giyen Jurisdiction 

(Const., Art. 133) 126 

Of Sale of Real Estate; Not Premature Before EMction, 

Where Outstanding Title 158, 6 

Of Will; Title to Specific Property, Not To Be Engrafted on...l49, 4 
Of Attachment; For Want of Legal Citation or Equivalent~206, 2; 206, 10 
Of Citation: 

Where Not Addressed to Defendant 179, e 

Where Proper Delay Not Expressed 180, 4 

Of Judgment for Want of Citation; Absolute for Action or 

Defense 92, 1; 206, 6, 18 

Of Partition; Where All Co-Owners Were Not Parties 148, 10, b 

Of Proceedings: 

All Ordinary, Not Based on Legal Citation 206; 206, 1 

Based on Citation Not Properly Signed 179, m 

Insolyency, in Court Otiier Than One in Qua 165^, 2 
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NULLITY: (Continued.) 

Of Sale: 

Of SuccesBlon Property; Cannot Be Demanded in Opposi- 
tion to Administrator's Account 149, 4, b 

Under Executory Process; Where No Notice Giyen Suc- 
cession 121, 1 

Of Sequestration, for Want of Legal Citation 206, 10 

NUNS, ST. URSULINE; Exempt From Attendance as Witnesses JL34, 1 

OATH: 

Affidavit. (See AFPmAVIT.) 

Curator ad Hoc Need Not Take 116, 14 

OBJECT IN DISPUTE. (See JURISDICTION.) 

OBJECTION: (See EXCEPTION, also.) 

To Cumulation; Must Be Timely 149, 6, a 

To Evidence: 

Failure to Make, Effect of 172, t 

For Insufficient AUegaUon 161, 2; 161, 4; 161, 6; 172, t 

For Variance 172, g 

OBLIGATION: 

Conditional or Contingent; Demands on, When Premature. (See 
PREMATURE ACTION.) 

Gives Right of Action 14 

Immoral: 

Illustrations of lo t 

Maxims Concerning j[9 2 

No Action Allowed on 19 

No Recovery of What Paid on I9 

In Broad Sense, Includes What 22 1 

Maturity of. (See MATURITY.) 

Natural: 

Defined 



Illustrations of 



JL7 



No Action Allowed on ^.y 

No Recovery of Payment Made on 18 
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OBLIGEE. (See CREDITOR.) 

OBLIGOR: 

Joint: 

May Be Sued at Domicile of One 16M; 16M, 1; 165-6, 2 

Not Necessary Party ^ 148, 8, d; 16M, 3 

Ordinary Partners Are, for DebU, After Dissolution 166-6, 4 

Suit Against Absentee Who Is — 116, 17, F 

Order Granting Respite, Is Contract With All Creditors 148, 10, d 

Solidary: 

Commercial Partners Are, After Dissolution 165-6, 4 

May Be Sued at Domicile of One 165-6; 16645, 1; 165^, 2 

Not Necessary Party — JL48, 8, e 

OBSCURITY IN PLEADING. (See VAGUENESS.) 

OBSTRUCTION: 

Of Drainage. (See DRAINAGE.) 

Of Execution; Is Contempt of Court 131, 7, C 

OFFENCE. (See TORT.) 

OFFER. (See TENDER.) 

OFFICE: 

Contest for; Locus of Suit 162, 8 

Jurisdiction of Title to; In District Courts (Const., Arts. 109, 

133) 126; 126. 6; 126. 16, c 

Service of Petition and Citation at. (See SERVICE.) 

OFFICER: 

Bond of. (See BOND.) 

Domicile of. (See DOMICILE.) 

Of Bank; Service on, in Suit Versus Bank J98 

Of Corporations. (See CORPORATION.) 

Of Courts: 

Are Under Supervisory Control of Judge 133, 2 

Contempts by , 181, 6, b; 182, 1 

Criticism of; When Not Contempt .131 
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OFFICER: (Continued.) 

Of Goorts: (Continued.) 

Failure in Duty by; How Punished. 133; 133, 3; 133, 4 

May Be Ck>mpelled, by Contempt Proceedlnss, to Turn Orer 

Money 131, 4 

Personal Difficulty With, Not Contempt. 181, 8, A 

Responsible for (Collection of Fines 132 

Suspension of, From Office 133 

Where Sued .. 129, 1; 162, 3 

OPPOSITION: 

By Defendant in Hypothecary Action. (See HTPOTHBCARY 
ACTION.) 

By Third Persons. (See THIRD OPPOSITION.) 

To Administrator's Account: 

Demands Inconsistent With 149, 4 

Is in Nature of Answer; No Citation Required .206, 13, f 

To Tableau; Must Be in Writing 170, 3 

ORDER OF COURT. (See JUDGMENT, also.) 

Disobedience of: 

By Court Officers; How Punished 133 

Is C>>ntempt. — 131, 7, B; 131, 7. D; 131, 7, B; 131, 8, D, F 

Ex Parte; May Be Signed by Judge Anywhere in State 76, 2 

For Attachment of Witness 136 

For Alimony. (See ALIMONY.) 
For Oyer. (See OYER.) 

For Production in Court of Document or Object. (See 
PRODUCTION.) 

Granting Respite; Suit to AnnuL 148, 10, d 

Necessary Incidental of District C!ourt (Const., Arts. 109, 133) ....126 

Taking Pro Confesso. (See TAKING FOR CONFESSED.) 

To Show Cause in Summary Proceedings; Service of 206, 13, d 

ORDINANCE, MUNICIPAL; Adoption of, (3annot Be Enjoined 168, 11 

ORDINARY DEMAND MZ 

ORDINARY PROCEEDINGS. (See VIA ORDINARIA.) 
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ORLEANS, PARISH OF; HoUdajB In ^7; 207. 1 

ORIGINAL ACTS; Prodactlon of, In Court, by Notaries 142 

OVERSEER. (See AGENT.) 

OWNER: 

Co-Owner. (See CO-OWNER.) 

Liable to Possessor for Trespass 65, 4; 74D, 3 

Must Settle Account With Contractor, Before Suit on Contrac- 
tor's Bond 168, 5 

Non-Resident. (See FOREIGNER.) 
Venue of Action Against. (See VENUE.) 

OWNERSHIP: 

Action for Trespass May Be Based on 74D, 6 

Demand for Inconsistent With Demand for Privilege 149, 2, b 

Of Immovable; Demand for Excludes Demand for Possession 160 

Of Personality; Demand for Cumulated With Trespass 161, 2, c 

Of Succession Property, After Succession Closed 164, 5 

OUTSTANDING TITLE; Entitles Purchaser to Sue Before Eviction.^.l68, 6 

OYER: 

Of Authentic Act on Which Suit Founded 174, 1 

Of Other Documents, on Which Suit Founded 175 

Of Title in Jactitation Suit 74B, 12; 175, 5 

Of What Documents Cannot Be Demanded ^176, 6; 175, 6 

Right to, Absolute, Before Default 176, 1 

PACT DE NON ALIENANDO; Effect of, in Hypothecary Action 63, 1; 68, 2-5 

PAPERS, etc.; Production of, for Evidence in Cause. (See 
PRODUCTION.) 

PARAGRAPHS OF PETITION. (See PETITION.) 

PARAPHERNAL PROPERTY OF WIFE 106, 3 

PARDON; For Contempt of Court - ^ 181, 2 
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PARENT: 

As Tutor. (See TUTOR.) 

May Be Tutor ad Hoc — 116, 4 

Suits by Children A«ainst ^ J104 

When, May Sue for Children 108, 1; 108. 2; 110. 1 

PARISH COURTS; No Longer Exist a24; 127; 128 

PARISH OFFICER; Suit on Bond of. Where 165-7 

PARISHES. (See particular Parishes by name.) 
At Domicile. (See DOMICILE.) 
Judgment Against; Joinder of Parties in Suit Concerning tax 

to pay 148, 4. h; 148, 10, g 

Stream Between; Jurisdiction of Perries on 166, P 

Where Party Defendant, Jurisdiction (Const., Art. 109) 126; 126, 10 

PAROL EVIDENCE. (See EVIDENCE.) 

PAROL TITLE TO REAL ESTATE; Allegation of. Shows No Cause 
of Action 161, 3 

PARTIAL RECOVERY; Entitles Plaintiff to Costs 156, 1 

PARTICIPANTS IN SAME TORT; Joined as Defendants 148. 4, i 

PARTICULARS; Must Be Furnished in Suit on Account 161, 1 

PARTITION: 

Action for: 74Q 

Against Absentee 116, 17, A, b 

Against Defendant of Unknown Residence 116 

Cumulation With Other Actions. (See CUMULATION.) 

Necessary Parties to J.48, 10, a 

Of Real Estate; Where Brought in Oeneral: 165-1 

Exception; Where Succession Open. 165-1, 1, 2 

Where Continuous Tract in Different Parishes.. 166-1, 3 

Where Succession Is Joint Owner 165-1, 2 

Several Heirs Represented by Same Curator in 116, 11 

When Administrator May Represent Heirs in 123, 6 

When Executor May Represent Heirs in 123, 4 

Where Several Minors Are Parties 117, 1 

Where Tutor and His Ward Both Party All, 1 
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PARTITION : (Continued.) 

Cannot Defeat Hypothecary Action Against Dlylded Part ^, 10 

Deed of; Does Not Prove Title -44, 5 

Of Succession: 

As Closing Succession 164, 6, c 

Creditors May Oppose, Until Paid 164. 6 

Jurisdiction of 164; 164, 3 

Venue of Suit for. (See VENUB OF SUITS.) 

PARTNERSHIP: 

Commercial: 

Not Foreign, When One Partner Resides Here 166-5, 6 

Suits Against: 

Allegation and Proof of Fact That It Is Commercial Re- 
quired, When Cited as Such 198, 11 

Citation to 182; 182, 2; 1»8, 9 

Service of Citation and Petition on 198; 198, 9 

At Place of Business, on Agent 198, 10 

Dissolution of; Revokes Its Power of Attorney J.9S, S 

Joinder of Demands Concerning. (See CUMULATION.) 
Liquidator for. (See LIQUIDATOR.) 

Not Commercial, or Ordinary; Citation of Partners 179, f ; 198, 11 

Receiver for. (See RECEIVER.) 

Suits Against Partners After Dissolution; Citation 182, 2; 198, 9 

Suits by or Against: 

Statement of Name in Petition 172, i; 172, p 

Verification of Petition by 172, 9; 172, ee 

Suits by Partners After Dissolution; Joinder in 172, i 

Suits Relative to; Venue of 165-2; 165-2, 1 

After Dissolution 165-2, 2; 166^, 4 

By a Partner for Liquidation 165-2, 2 

PARTY COMMITTEE; Jurisdiction of District Court Over. J26. 7 

PARTY TO CONTRACT. (See COliTTRACT.) 

PARTY TO ACTION: 

Certain Writs Against; Power to Issue 144 

Criticism of; When Not Contempt .^ 181 

384 



Index. 

(Referenoet Are to Artlelet and Notes.) 
PARTY TO ACTION: (Continaed.) 

Garnishee Under Fieri Facias; Is He a Party 140, 2 

Joinder of. (See JOINDER OF PARTIBS.) 
Liability for Costs. (See COSTS.) 
Making Parties: 

Upon Close of Administration ^20 

Upon Death of Defendant J20; 120, 2 

Upon Dissolution of Corporation 120, 3 

May Be Compelled to Bring Into Court, Object in Dispute 139 

May Request Attachment of Witness .^.186 

Necessary. (See JOINDER OF PARTIES.) 
Principal: 

Defendant. (See DEFENDANT.) 

Plaintiif. (See PLAINTIFF.) 

Two Necessary 99 

Production of Documents, etc., by. Compelled. (See PRODUC- 
TION, etc.) 

Residing Out of Parish; Interrogatories to *....188 

Subsidiary or Incidental: 101 

Garnishee Under AtUchment. (See GARNISHMENT.) 

Intervenor. (See INTERVENOR.) 

Third Opponent. (See THIRD OPPONENT.) 

Warrantor. (See WARRANTOR.) 
When May Enjoin Execution of Judgment of Supreme Court 131, 8, c 

PARTY TO CONTRACT. (See CONTRACT.) 

PASSENGER; Injured by Negligence of Carrier May Sue on Tort or 
Contract 166-9, 4 

PAYMENT: 

Enforcement of; By Contempt Proceedings 181, 4 

Of Bill of Exchange; Suit by Acceptor Premature Before 168, 2 

Of Claims Against Insolyent 166-3, 2; 166-8, 8 

Of Witness. (See WITNESS.) 

Subrogation by; Inconsistent With Purchase 149, 3, c 

PEACE BOND; Appeal From Order Requiring (Ck>nst., Art. 111)-.^ 126 

PERFORMANCE, SPECIFIC. (See SPECIFIC PERFORMANCE.) 
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PERJURY; Refusal to Answer Questions Is Not 136, 2 

PER80N. (See PARTY.) 

PER80NAL ACTION: 

Against Whom May Be Brought 27 

Against Heirs 40 

Not Against Absentee on Substituted Service 116, 17 

Concerning Property Out of State 42, 1 

Contrary 38 

Defined 3 

Dies With the Person, When ^1, 3; 22, 1 

Direct » 34 

DlTlsions of 33; 36 

Bqultable, or Indirect ^36 

For Specific Moyable in Possession of Another 26, 1; 41, 1 

Cumulated With Trespass 151, 2, c 

Description of Object in 178 

Production of Object in Court 139 

Grounds of 28 

Contracts. (See CONTRACTS.) 
OfTences. (See TORT.) 

Quasi-Contracts 30 

Quasi-OfTences. (See TORT.) 

Indirect, or Equitable 35 

In Which, Heirs Need Not Be Joined With Executor 123, 5 

Lies for What Things 12 

Of Wife 107, 3 

Trespass, in the Abstract, Is 74B, 1-6 

When Lies 26 

Where Brought. (See JURISDICTION; VENUE.) 

PERSONAL JUDGMENT. (See JUDGMENT.) 

PERSONAL PROPERTY. (See PROPERTY, Moyable.) 

PERSONAL RIGHTS. (See RIGHTS.) 

PERSONAL SERVICE. (See SERVICE OF PROCESS.) 
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PETITION: 



Amendment of. (See AMENDMENT.) 
Annexing DocomentB to: 

Documents Correct Errors in Petition — 172, 1; 172, s 

Documents Make Part of. Control, and Amplify Petition 176, 4 

Documents Which Must Be Annexed 174 

Penalty for Failure to Annex 174, 1 

Documents Which Need Not Be Annexed 175 

Citation on. (See CITATION.) 

Clearness Required in 161 

Copies of: 

Made by Clerk for Service, With Citation Annexed^l78; 178, 1; 179, J 

One for Each Defendant —... 181 

Except, When -. 182 

Proceeding Where Incorrect Copy Was Served 206, 4 

Delivered by Clerk to Sherift for Service 183; 184 

Definition of 171 

Dismissal of. (See DISMISSAL.) 

Piling of ^ : J176 

Sometimes Piled in a Pending Suit 170, 4 

Form of: 

Forms for Parts of: 

Address to Court 172, b 

Statement of Name and Residence of Plaintiff 172, d, f, h, i 

Statement of Name and Residence of Defendant 172, n 

Mechanical Arrangement of 171, 1 

No Distinct or Peculiar Form Required 160 

In Action to Establish Title, or Petitory 74A, 3 

Requisites of: 

Must Be in English 172; 172, a 

Must Contain No Insulting or Impertinent Language 172-6 

Requisite Contents of: 

Address to Court by Proper Title 172-1; 172, c 

Name and Residence of PlaintifT 172-2 

Name and Residence of Defendant 172-3 

Statement of Cause of Action: . 172-4 

Allegations in General. (See ALLEGATIONS.) 
Annexed Documents as Part of. (See above.) 
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PETITION: (Continued.) 

ReQuisites of: (Continued.) 

ReQuisite Contents of: (Continued.) 

Statement of Cause of Action: (Ck>ntinued.) 

Certain Description of Specific Property J.73 

Separate Number Paragraphs for Bach Material Fact — 172-S 
Must Be So Made That Answer May Be Cate- 
gorical -172, dd 

To What Part of Petition This Applies 172, cc 

Statement That Document Is Annexed, When in 

Pact Not 176, 2 

Vagueness in. (See VAGUENESS.) 
Proper Prayer. (See PRAYER.) 

Signature 172-7 

Verification. (See VERIFICATION OF PLEADINGS.) 
Service of. (See SERVICE OF PROCESS.) 

When Becomes Part of Record 176, 1 

Written Judicial Demands Are in Form of. 169; 170 

Except in Summary Proceedings 170, 2 

PETITORY ACTION: 

Against Whom Brought 43; 43, 7 

Against Absentee, per (^irator ad Hoc 116, 17, A, d 

Against Foreigner or Person of Unknown Residence, Per- 
sonally Cited in State 165^, 4 

By Grantee Against Grantor ? 43, 4 

Cannot Be Brought Pending Possessory, Nor Until Judgment 

Satisfied 66; 66, 3; 56, 4 

But Bringing, Pending Appeal, Not Acquiescense to Judgment 

in Possessory . 55, 7 

Creditor's Action, in Nature of. ^46, 6 

Cumulation With Other Actions: 

With Action for Partition 161, 2, a; 44, 6 

With Demand for Fruits, etc 44, 8 

With Jactitation; Not Permitted 66, 6; 150, 2 

Except When for a Different Tract of Land 161, 2, o 
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PETITORY ACTION: (Continued.) 

Cumulation With Other Action: (Continued.) 
With Posaeeaory: 

Not Allowed Except by Consent 56; 160 

Preyaila and Ezclndea Po8se8Bory....54; 55, 1; 160; 150, 2 and 3 

When Done in the Alternative 150, 1; 152, 2 and 3 

With TresiMiSB. (See TRESPASS.) 
Defendant in, Hay: 

Not Show Relative NuUiUes in Which He Has No In- 
terest 43, 9; 44, 2 

Set Up His Titie 43. 8 

Show Absolute Nullities in PlaintiTs Title 43, 9; 44, 2 

Definition of .6 

Duty of Defendant in, When Possessing for Another .43; 43, 7 

Estoppel to Dispute Title in: 

Of Lessee; To Dispute Landlord's 45, 4 

Of Own Author. 44, 7 

When Recognized by Party or His Author 45, 4 

For Value of Property Taken by Public Service Corporation .43, 2 

Fruits, etc.. Due by IMcted Possessor 44, 8; 44, 9 

How Differs From Action to Establish Title 74A, 1 

Improvements, etc.. Evicted Possessor May Recover. 44, 9 

Jactitation Becomes, on Defendant Setting Up Title 74B, 6 

Joinder of Parties in. (See JOINDER OF PARTIES.) 

Joint Owner May Recover Whole Property, When 45, 2 

Judgment in; Res Ad judicata as to All Titles Held at Beginning 

of Suit 45, 3 

Scope of. Against Lessee .43, 3 

Not Affected by AcUon to Establish Title (Sec. 2) 74A 

Other Actions, Somewhat Related to... 45, 6 

Petition in: 

Description of Property Demanded in 173, 1 

Effect of Not Setting Out Cniain of Title in 74A, 3 

Necessary Allegations and Prayer in 43, 5 

Plaintiff Not Bound to Anticipate Defense, but Acts at His Peril..44, 3 
Possession of Defendant in: 

Character of , 43, ^ 

Proof of, by Plaintiff, Necessary 43, 10 
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PETITORY ACTION: (Continued.) 

PosBessory Action Bfay Be Changed to, Before lasne Joined 66, 3 

Precludes Possessory Action, If Bronglit First 64; 66, 2 

Title in: 
Proof of: 

Act of Partition Does Not Prove 44, 6 

By Plaintiff: 

Cannot Ofter Title Acquired During Suit 46, 3 

May Oppose Title Set Up by Defendant, Without 

Additional Pleading 44, 3 

Must Make Out His Own Title or Lose 44; 44, 10 

SherifTs Sale; How Must Be Proved 44, 4 

Tax Title From State; What Must Be Proved ^44, 6 

Titles Which Will Support This Action 46, 1 

To Recover Land Sold Under Void Judgment ^6, 6 

Who May Bring 46 

Where May Be Brought .163; 163, 1, a 

PHYSICIAN; Enforcement of Attendance of, as Witness 184, 3 

PLACE: 

Of Delivery; Demand for Object, Out of 168 

Of Location of Clerk's Office; To Be Given in Citation 17d-4; 179, k 

Of Residence. (See DOMICILE.) 

Of Service of Process. (See SERVICE.) 

Safe, to Work; Implied in Employment 166-9, 4 

To Be Alleged in Pleading .'. „ JL61, 1 

To Bring Action. (See VENUE; JURISDICTION.) 

PLAINTIFF: 

Call in Warranty by; Effect 166-4, 8 

Defendant in jactitation. Setting Up Title, Becomes 74B, 6 

Definition of 100 

Demands by. (See DEMANDS.) 

In the Various Actions. (See the different actions.) 

Joinder of Plaintiffs. (See JOINDER OF PARTIES.) 
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PLAINTIFF: (Continued.) 

Judgment as to. (See JUDGMENT.) 
Liability of for Costs. (See COSTS.) 

Makes Whom He Will, Defendant 148, 12 

Must Have Interest in Suit. (See INTEREST IN ACTION.) 

Must Sue in His Proper Name 15, 29 

PLANTATION: 

Of Non-Resident Owner: 

Suit for Work Done on 165, B 

CiUtion in 187, 1 

Of Resident Owner; Venue of Suit for Work or Materials 165, C 

PLEA. (See ANSWER, EXCEPTION, DEFENSE.) 

PLEADING: 

AUegations in. (See ALLEGATIONS.) 
Amendment of. (See AMENDMENT.) 
Answer. (See ANSWER.) 

Enlarged by Evidence Received Without Objection 172, t 

Exception. (See EXCEPTION.) 

In the AltemaUve M9, 5; 162, 3 

Motion. (See MOTION.) 

Not Necessary to Demand Costs, in 157 

Other Pleas With That to Citation 206, 9 

Other Pleas With That to Jurisdiction 93, 2 

PeUtion. (See PETITION.) 
To the Merits: 

Is Submission to Jurisdiction 93; 93, 2; 165-8, 3 

Waives Dilatory Exception 172, q 

Vagueness in. (See VAGUENESS.) 

VeriflcaUon of. (See VERIFICATION OF PLEADING.) 

PLEDGE: 

How Enforced Against Absentee 116, 17, J 

Jurisdiction of Suit to Enforce 163, 3 

PLEDGEE OF MORTGAGE NOTE; Necessary Party to Suit to 
Annul _148, 10, c 
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(R«f#renoot Ar» to ArticlM and NotM.) 
PLEDGOR OF NOTE; Cannot Be Joined In Suit VersuB Maker 148, 3, e 

POLICE JURY: (See PARISH, also.) 

May Be Sued Before Any Justice of the Peace In Parish 162, 3 

Kecesaary Party to Suit ae to LegaUty of Its Acts 148, 10, i 

POLICY OF INSURANCE. (See INSURANCE.) 

POLITICAL CORPORATION; Jurisdiction Where Party Defendant 
(Const., Art. 109) ^ 126; 126, 10 

POLITICAL DOMICILE IN STATE; How Acquired 168. 3 

POLITICAL RIGHTS. (See RIGHTS.) 

POSITION, PUBLIC. (See PUBLIC POSITION.) 

POSSESSION: 

Actions Concerning. (See POSSESSORY ACTION; JACTITATION; 
TRESPASS.) 

Actual; What Is .49-1, 2 

Civil 49-1. S; 49-1, 4 

Construction ^ 49-1, 5; 49-1, 6 

Disturbance of: 

Demand in Revendicatlon, Is Not 52 

In Pact - 51 

In Law ^ 52 

Kinds of ^ 60 

Necessary Party to Suit Concerning « « .148, 10, c 

Of Heirs; As Closing Succession ^ 164, 5 

Of Part; Is Possession of Whole Tract ^ 49-1, 6 

Of Receiver. (See RECEIVER.) 

Of the Parties to the Different Actions C!onceming Real BSstate. 

(See different actions by name.) 
Under Title and Without Title; Difference 49-1, 6; 40-1, 6 

POSSESSORS: 
Evicted: 

May Recover Improvements, etc 44, 9; 74, 1 

Owes Fruits, etc 44, 8; 44, 9; 74, 1 

In the Different Actions Concerning Real Estate. (See the differ- 
ent actions by name.) 
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P088E880R8: (Continued.) 

May Recover for Trespaes, From Owner 66, 4; 74P, 3 

Of Separate Tracts; Joinder as Defendants 148, 3, f; 148. 4, d 

Third Possessor. (See HYPOTHECARY ACTION.) 

P088E880RY ACTION: 

Against Whom May Be Brought 46 

AllegaUons in 46, 1 

Cumulation With Other Actions: 
With Petitory: 

AUowed Only by (Xmsent. 55; 150; 152, 2 and 3 

Excluded by Petitory, if Cumulated 64; 65, 1; 150 

In the AltemaUve 160, 1; 162, 2 and 3 

May Be Changed to Petitory by (Consent 65, 6; 57 

With Trespass. (See TRESPASS.) 

Definition of . .6 

Excludes Petitory. After Issue Joined, Until Judgment Satisfied..56; 65, 4 
But Bringing Petitory Pending Appeal, Not Acquiesence in 

Judgment « 55, 7 

Term Fixed, Where Judgment Requires Delay 66 

How Changed to Petitory: 

By Consent 65, 6; 57 

By Plaintiff Before Issue Joined 55, 3 

Jurisdictional Amount in — 46, 2; 126, 8 

Not Affected by Action to Establish Title (Sec. 2) 74A 

Prayer in; Qoyems Character of 46, 1; 74D, 3 

Precluded by Bringing Petitory Action — 54; 55, 2 

Prescribed by One Year 59 

Proof in: 

Of Title; Purpose and Office of 49-1, 6; 63, 2 

Required and Excluded 53 

What Can Be Inquired Into 46, 1; 74D, 3 

Requirements of: -.49 

Possession by Plaintiff: 

Actual, and at Time of Disturbance .49-1 

Civil Possession, Which Is ActuaL 49-1, 4 

Civil Possession, Which Is Not Actual 49-1, 3 

What Constitutes 49-1, 2 

893 



Index. 
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P0S8E880RY ACTION: (Ck>ntiiiued.) 
Requirements : (Continued.) 

Possession by Plaintiff: (Continued.) 

Gk>od Faith Not Necessary to. (Last paragraph.) 49 

Must Be as Owner 47; 47, 2; 48 

Must Have Been Undisturbed for Tear Preceding Disturb- 
ance; Except, When 49-2; 49-2, 1 

Defendant in Petitory Remaining in Possession 1 Tear, 

Acquires New Possession 49-1, 2 

Of Part of Tract, Is Possession of Whole .49-1, 5 

With Title and Without Title; Difference 49-1, 6; 49-1, 6 

Possession of Plaintiff Disturbed by Defendant 49<l 

Demand in Reyendication, Not a Disturbance 62 

Kinds of Disturbance: 60 

Disturbance in Pact 61 

By Force or Fraud; Bffect 49-2; 49-2, 1 

Disturbance in Law 62 

Suits Must Be Brought Within Tear From Disturbance ^49-4 

Rules of, Apply in Action for Trespass Based on Possession 74D, 8 

Sequestration in 68; 68, 1 

Subject-Matter of: 

Buildings, on Whosoever Land ^ ^60, 2 

In Ctoneral 47, 1 

Slaves Were, Under Old Code 60, 1 

Standing Trees 60, 3 

Tenants; Their Duties When Disturbed 48 

Title Cannot Be Raised in 53, 2 

Where May Be Brought ^ 163; 163, 1, b 

Who May Bring; In General ^46; 47 

Who May Not Bring ^ 

POUR AUTRUI, STIPULATION. (See STIPULATION POUR AUTRUI.) 

POWER OF ATTORNEY OF PARTNERSHIP; Revoked by Dis80lution..l96, 8 

POWERS OF COURTS. (See JURISDICTION.) 

PRACTICE IN COURTS; Regulation of. (See RULBS.) 
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PRAYER OF PETITION: 

Character of, Required 172-6; 172, y 

For Citation J171 

For General Relief; Effect Given to 172, aa 

As to Interest .157, 1 

In Jactitation Suit 74B, 15 

For Interest 167, 1; 157, 2 

For Oyer. (See OYER.) 

Gives Character to Action 173, y 

Possessory Action 46, 1; 74D, 8 

In Hypothecary Action 68, 15 

In Petitory Action 43, 5 

Limits Recovery J.56, 3; 172, z 

Not Necessary to Pray That Clerk Perform Legal Duties 178, 3 

Serves as Basis for Judgment 161 

To Be Considered on Trial of Exception of No Cause of Action 161» 4 

What Must Contain 161, 6; 172-6 

PRECISION REQUIRED IN PLEADING. (See VAGUENESS.) 

PREFERENCE FOR TRIAL OF EJECTMENT SUIT. (See EJECT- 
MENT, etc.) 

PREMATURE ACTION: 

Against Notary for Failure to Record; Before Occurrence of Loss 

Thereby j. 168, 10 

As to What Date, Prematurity Determined. 158, 14 

Definition of . 158 

Exception of Prematurity 158, 12; 158, 13 

Disposition of 14, 1; 168; 168, 1, 18 

For Damages for Wrongful Injunction 158, 7 

For Divorce, Based on Separation 158, 8 

For Ejectment of Tenant 74B, 1 

For Injunction; When Danger Too Remote; Examples.. 158, 11 

Not Premature: 

By Minor Versus Tutor; Before Settlement of Succession J.58, 9 

By Purchaser Before Eviction; When Title in Third Person. 158, 6 
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PREMATURE ACTION: (Continued.) 

On Conditional or Contingent Liability (Obligation) : 

Against Endorser of Note, Before Maturity J.58, S 

Attachment in Suit on -158, 4 

Before Condition Pulfllled, in General 158; 158, 1 

By Acceptor of Bill, Before Payment by Him 168, 2 

On Contractor's Bond, Before Settlement of Accounts 158, 6 

Question of Prematurity Belongs to Merits 168. 18 

Where Part of Debt Due, and Part Not 168, 13 

PREMISES, SAFE; Implied in Contract of Lease 166-9. 4 

PRESCRIPTION: 
Interruption of: 

By Appearance in Suit 206, 10 

By Service of Citation: 

Failure to Interrupt by Delay of SherifT 186, 2 

No Interruption by Citation: 

Not Properly Signed by Clerk 179, m 

Served on a Legal Holiday 207, 4 

Not Expressing Delay for Answer 179, 1 

On Husband in Suit Against Wife 192. 1 

Without Seal of Court 179, m 

Wrongly Addressed 179, e 

Lex Fori Qovems IS 

Of Judgment; Is Ground for Opposition in Hypothecary Action 73, 2 

Of Possessory Action; One Year 59 

Of Trespass ' 74D. 9 

PRESIDENT: 

Of Banking Establishment; Service of Petition and Citation on 198 

Of Corporation. (See CORPORATION.) 

PRESUMPTION: 

By Appellate Court: 

That Authorisation of Wife by Court Was Proper 106, 6 

That Lower Court Followed Its Rules 145, 2 

That Seal Was Affixed to Citation; Although Not Copied Into 
Transcript 179, n^ 
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PRESUMPTION : (Continued.) 

FaTors Accused in Contempt Cases 181, t 

Of Authority of Attorney at Law 177, 6 

Of Continuance of Domicile 168, 2 

That Return of Service of Citation Was Lost From Record 2KU, 1 

PREVENTION. (See INJUNCTION; PROHIBITION.) 

PRICE: 

Demand for; With What Demands Consistent. (See CUMULATION.) 

Demand for; Before Eviction, When ^... 158, 6 

Non-Payment of; Inconsistent With Lesion as Ground for Re- 
scission 149, 3, a 

PRIMA FACIE PROOF; Ex Parte Judgment Recognizing Heirs, Is 206, IS 

PRINCIPAL. (See AGENT.) 

PRINCIPAL DEMAND IN SUIT 168 

PRINCIPAL ESTABLISHMENT AS DOMICILE 166; 166, 1, a; 168, 1 

PRIVILEGE: 

Conflict of Privileges and Mortgages on Seized Property......l26; 126, 1-4 

Demand for Recognition of; Inconsistent With Demand for Own- 
ership 149, 2, b 

How Preserved and Recorded 61, 2 

Lex Loci Contractus Gtovems 13, 3 

Of Workingmen on Works for Corporations 166-9, 5 

On Property of Absentee; How Enforced 116, 17, I; 116, 17, X 

Supports Hypothecary Action 61, 2; 68, 13 

PROBATE COURTS: 

District Courts Made (Const., Arts. 109, 133) 126, 9; 126, 15, a 

Proceedings in: 

AdministraUon. (See ADMINISTRATION; ADMINISTRATOR; 
EXECUTOR.) 

Interdiction Is Probate Proceeding 124, 1; 126, 9 

Rules for; Where Found 124 

Rules in Part II, Title I, Do Not Apply to 124, 1 
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PROCEEDING BY MONITION .74L 

PROCEEOINQ TO QUIET TAX TITLE 74M 

Against Absentee 116, 17, A, e 

Against Whom Must Be Brought 74M, € 

Answer to; Must Contain All Grounds of Defense 740, 3 

Description of Property in 74M, 4 

Fee of Curator ad Hoc in... 74M, 9 

History of 74M. 1 

Interest of Defendant to Contest 74M, 6 

Joinder of Former Owners of Separate Tracts 74N 

Judgment in, Eftect of 74M, 3 

Possession Not in Issue in 74M, 7 

Reason for 74M, 1 

Scope and Limitation of . .74M, 2 

Suit to Annul; Too Late Six Months After Service 74M; 74 M, 8 

Where Title Already Quieted by Three Years 740 

Cannot Lie Where Defendant Has Remained in Possession 740, 2 

Delay for Answer in 740, 1 

PROCEEDINGS (JUDICIAL): 

Authority of Officers of Corporations in 112, 2 

Cannot Be Had Upon a Holiday 207; 207, 1 

Except on Saturday, Half Holiday 207, 1 

Definition of 146 

Demands Inconsistent With Form of 149, 4 

In United States Courts. (See UNITED STATES COURTS.) 

Kinds of: SI 

By Rule. (See SUMMARY PROCEEDINGS.) 

Executory. (See EXECUTORY PROCESS; HYPOTHECARY 
ACTION.) 

For Collection of Taxes, Against Wife 118, 3 

For Contempt. (See CONTEMPT OF COURT.) 

For Production of Documents, etc., for Evidence. (See PRO- 
DUCTION, etc.) 

In Rem; Citation Not Necessary in 206 

Quasi, In Rem; Jurisdiction in Certain Cases 163; 163, 3 

Insolvency. (See INSOLVENCY.) 

Ordinary. (See VIA ORDINARIA.) 

Summary. (See SUMMARY PROCEEDINGS.) 
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PROCEEDINGS: (Continued.) 

NulUty of. (See NULLITY.) 

ParUes to. (See PARTIES; JOINDER.) 

Rules for Mode of, by Court in Qua. (See RULES.) 

PROCEEDS OF SALE; Demand for, Inconsistent With Demand to 
Annul 149, 2, a 

PROCESS: 

Against Foreign Corporations 116, 22, b, bl 

Arrested by Court, Without Formality, When Wrongful .130, 4 

Cannot, in General, Run Beyond Territorial Jurisdiction of Court...l29, 4 
Citation. (See CITATION.) 

In a Sense, Synonymous With "Suit" 96 

Incidental or Necessary, of District Court (Const, Arts. 109, 133). ...126 

Interference With Execution of, Contempt 131, 7, G 

Refusal of Officer to Execute; How Punished 133 

Service of. (See SERVICE OF PROCESS.) 

PRODUCTION OF THINGS IN COURT, FOR EVIDENCE: 

Of Books, Papers, Titles, Acts, Documents: 

By Party to Suit; Compelled 140 

Attorney, Having in Possession, as Party 140, 2 

Commercial Books 140, 6; 140, 8; 140, 9 

Sworn Copies From, in Lieu, When 140, 9 

Day for Production, Fixed. 140, 5 

Defenses to Order for; What Are Not '. . J.40, 8 

Description of Documents Called for 140, 6 

Exception to Order 140, 3 

Further Opportunity to Produce, Given, When 140, 3 

Garnishee, Under Fieri Facias; Is He a Party? 140, 2 

On Trial de Nova, in Appellate Court 140, 3 

Penalty for Failure to Produce. (See TAKING FOR 
CONFESSED.) 

Secondary Evidence of Contents; Not Permitted 140, 11 

Time at Which Order Will Be Granted 140, 7 

Traverse of Answer to Order; Trial of 140, 10 
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(Ref«r»nce» Aro to ArtlelM and NotM.) 

PRODUCTION OF THINGS FOR EVIDENCE: (Gontl&iied.) 

Of Books, Documents, etc.: (Continued.) 

By Third Party; CompeUed 141 

Continuance, for Failure to Produce; When 141, 1 

Notaries Not Bound to Produce Original Records, Bzoept 

When 142 

Subpoena Duces Tecum; Usual Method J41, 1 

Compliance With Order: 

Mode of Prescribed 143 

What Is Not a Compliance 140, 12 

Disposition of. After Use A48 

Of Moyable Object in Dispute 139 

PRODUCTS OF LAND; What Are 74D, 9 

PROHIBITION; Disobedience of, as Contempt of Court ^81, 6, e 

PROMISSORY NOTE. (See NOTE.) 

PROOF: (See EVIDENCE, also.) 

Excluded ; In Possessory Action 63 

Not Required; Of Authority of Attorney at Law, Unless Specially 

Put at Issue J.77. 5 

Of Animus Manendi 168, 2 

Of Contents of Deed in Possession of Adverse Party 140, 11 

Of Documents, Papers, etc. (See PRODUCTION, etc.) 

Of Husband's Authorization of Wife to Sue 106. 2 

Of Identity of Movable in Dispute; How Made.. JLS9 

Of Signatures to Acts Before Notaries 142 

Permitted; Of Items of Account Annexed to Petition 175, 4 

Required: 

In Action for Repetition -^ 18 

In Possessory Action ^53 

Of Agency; When Defendant Cited Through Agent 196, 4 

That Defendant Is a Commercial Partnership; When Served 

as Such 198, n 

To Recover From Sheriff for Delay In Service 186, 2 

SufDciency of Allegation, to Permit •. J.61, 2; lei, 4 
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(Reference Are to Articles and Notes.) 
PROPERTY: 

Actions Concerning. (See ACTIONS.) 
Community. (See COMMUNITY PROPERTY.) 
DeUrery of. (See DELIVBRY.) 
Immovable: 

Actions Concerning. (See RBAL ACTIONS.) 

Buildings Are 42, 2; 60, 2; 74B, 19 

Description of. (See DESCRIPTION.) 

Trees, Standbg, Are 60, 3; 74B, 19 

Lien on. (See LIEN.) 
Movable: 

Actions Concerning. (See PERSONAL ACTIONS.) 

Pledged. (See PLEDGE.) 

Of Insolvent; Distribution of 166-3, 2 

Of Succession. (See SUCCESSION.) 
Ownership of. (See OWNERSHIP.) 
Partition of. (See PARTITION.) 
Possession of. (See POSSESSION.) 
Privilege on. (See PRIVILEOE.) 
Sale of. (See SALE.) 
Seizure of. (See SEIZURE.) 
TiUe to. (See TITLE.) 

PROPRIETOR. (See OWNER.) 

PROSECUTION, CRIMINAL. (See CRIMINAL ACTION.) 

PROTEST OF NOTE; Allegation of. Not Sufficient in Suit Versus 
Endorser 161, 3 

PROVISIONAL OFFICER; Rule Against, to Pay Over Money a30, 4 

PROVISIONAL SEIZURE: 

Where Action for, May Be Brought 168; 16S, 8, 4 

Writ of: 

Issuance and Execution Permitted on Holiday ^07 

Not To Be Enforced by Contempt Proceedings 181, 4 

PUBLIC ACT. (See ACT.) 

PUBLICATION; When Constitutes Contempt 181; 181, 7, A; 131» 8, B 
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(References Are to Articles and Notes.) 

PUBLIC INSTITUTION; Service of Petition and Citation on ^98 

PUBLIC MERCHANT; Suite Against Wife Who Is ^^18. 10 

PUBLIC POSITION; Jurisdiction of Title to, in District Courts (Const., 
Arts. 109, 133) ^ 126; 126, 6; 126, 16, c 

PUBLIC RECORDS; Right to Inspect and Use 126, 7 

PUNISHMENT: 

For Contempt. (See CONTEMPT OP COURT.) 
' Fines. (See FINES.) 

Imprisonment. (See IMPRISONMENT.) 

Of Court Officers and Jurymen 183; 133, 1; 133, 3; 133, 4 

Of Witnesses. (See WITNESSES.) 

PURCHASE; Inconsistent With Subrogation by Payment 149. 3, c 

PURCHASE PRICE. (See PRICE.) 

PUTTING IN DEFAULT (Mora); AUegatlon of. Necessary 161, 3 

QUAE TEMPORALIA, Etc. (Maxim) 20, 6 

Applies in Injunction of Executory Process M, 6 

Does Not Apply to Demands in Reconvention or Compensation 20, 7 

QUANTUM MERUIT; Recovery on 172, a 

QUASI-CONTRACT: 

Gives Rise to Personal Action 30 

Joinder of Parties in Suits on... 148, 4, a 

QUA8I-OFFENCE. (See TORT.) 

QUESTIONS. (See INTERROGATORIES; WITNESSES; ISSUE.) 

QUIETING TITLE: (See REAL ACTIONS, also.) 

Suit Versus Absentee, to Quiet Title 116, 17, A, e 

Tax Title. (See PROCEEDING TO QUIET TAX TITLE.) 

RAILROAD COMPANIES: 

Action Against, for Obstructing Drainage; Venue 165-8, 4 

As Carriers. (See CARRIERS.) 

RANKING OF CLAIMS: 

Against Insolvent 166-3, 2 and 3 

i On Seized Property 126 
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(References Are to Articles and Notes.) 
READINESS TO COMPLY WITH JUDICIAL DEMAND; How ShownU69, 2 

REAL ACTION: 

Against Whom Lies 42 

By and Against Administrator 123, 6 and 7 

By and Against Executor. 123; 123, 1-5 

Concerning Property of an Absentee 116, 17, A 

Cumulation of. With Other Actions. (See CUMULATION.) 

Definition of 4 

Description of Property in Petition 173, 1 

Divisions of: . 4; 42, 4 

For Compulsory Transfer of Property. (See EXPROPRIATION.) 

For Ejectment of Tenant. (See EJECTMENT OF TENANT.) 

For Partition. (See PARTITION.) 

For Slander of Title. (See JACTITATION.) 

Hypothecary. (See HYPOTHECARY ACTION.) 

Of Boundary. (See BOUNDARY.) 

Petitory. (See PETITORY ACTION.) 

Possessory. (See POSSESSORY ACTION.) 

Proceeding by Monition 74L 

Proceeding to Quiet Tax Title. (See that title.) 

To Establish Title to Real Estate. (See ACTION TO ESTAB- 
LISH, etc.) 

To Hemoye Cloud on Title. (See ACTION TO REMOVE, etc.) 

Embrace What 12 

Joinder of ParUes in. (See JOINDER OF PARTIES.) 

None for Lands Out of State 42, 1 

Of Wife - 107, 3 

When Lies 41 

Where Brought: 

Against Foreigners or Persons of Unknown Residence, When 
Personally Cited - 165-5, 4 

In General > 163; 163, 1 

Relating to Real Senritudes 165-8; 165-8, 1-4 

Relative to Successions... 164 

Except Reyendication of Real Estate 164, 1 

REAL ESTATE. (See PROPERTY.) 
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(Refereno0s Are to Articles and Notea.) 
REAL TENDER OF AMOUNT DUE, BEFORE SUIT 166; 155, 2 

receiver: 

Appointment of: 

By Ex Parte Judgment, Null 206, IS 

Jurisdiction to Make (Const., Arts. 109, 133) 126; 126, 11 

Places Property in Constnictiye Possession of Court. J.31, 4 

Interference With Possession of, Contempt. 131, 4 

May Compel Delivery of Corporate Property by Contempt Pro- 
ceedings 131, 4 

Venue of Suits Against: 

Conflicting Claims on Property in Hands of 126, 2 

In General ~ 166, Q 

When Corporation, Insolvents * .166-3, 5 

RECOGNITION: 

Cumulation of Demands for. (See CUMULATION.) 

Of Heirs, by Ex Parte Judgment 206, IS 

Of Judgment in Another State: 

In Divorce and Separation Proceedings 116, 17, G 

None Here, When Against Commercial Partner. Not Cited 198, 9 

RECONVENTIONAL DEMAND: 

Against Absentee 116, 21 

Costs in Suits Where There Is 157, 6 

For Damages; Reservation of Right to Sue for Other. 156, 2 

Interest on Debt in, Alleged but Not Prayed for; Allowed 157, I 

Is Incidental Demand 153, 2, b 

Proof of, Without Plea 172, t 

"Quae Temporalla" Does Not Apply to 20, 7 

RECORDATION: 

Of Judgment. (See JUDGMENT.) 

Permitted on Saturday, Half Holiday 207, 1 

Prior; Necessary Allegation in Suit Claiming Priority 161, 4 

Suit for Failure to Record; Premature Before Loss 158, 10 

Want of; Ground for Opposition in Hypothecary Action ..„ .73, 2 
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(References Are to Articles and Notes.) 

RECORDER: 

Appeal Prom Court of (Const., Art. Ill) J.26 

Mandamused to Erase Mortgage, When _ 148, 10, g 

RECORDS: 

Of Acts; Production of, by Notaries for Evidence « 142 

Of Suits: 

Return of Sheriff on Citation, as Part of 204, 1 

When Petition Becomes Part of ~ 176, 1 

Public; Right to Inspect and Use J16, 7 

RECOVERY. (See JUDGMENT.) 

REDEMPTION FROM TAX SALE; Suit for, by or Against Ezecutor..l28, 5, b 

REDUCTION OF ASSESSMENT; Demanded In the Altematlve With 
Cancellation JL49, 6, c 

REFUSAL: 

By Court Officer; To Execute Process or Obey Order J.33 

By Party to Action; to: 

Bring Object in Dispute Into Court; Effect ^..J.39 

Produce Documents, etc. (See TAKING FOR CONFESSED.) 

By Witness to Answer. (See WITNESSES.) 

T6 Deliver Property to Receiver, Contempt 131, 4 

To Obey Order of Court, Contempt 131, 7, D; 131, 7, B 

REGISTRY: 

As a Voter; Right to 126, 7 

(See RECORDATION, also.) 

REGULATED CUTTING OR TAKING, BY POSSESSOR ^74D, 9 

REHEARING; Right to. Cannot Be Abridged by Rules of Court ^46, 6 

RELIEF. (See JUDGMENT.) 

RELINQUISHMENT: 

Of Hypothecated Property. (See HYPOTHECARY ACTION.) 
Of Possessory Action, by Demanding Ownership. (See POSSESSORY 
ACTION.) 
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(References Are tp Articles and Notes.) 
REMAND OF CASE: 

For Making Parties 120, 2 

In Action for Title, When Neither Party Shows Title 74A, 4 

Where Record Does Not Show a Legal Senrice ^0, 2; 206, 4 

REMEDIAL WRIT: 

Prematurity of . 168, 14 

To Review Contempt Proceedings 131, 9 

REMISSION BY FAILURE TO DEMAND. (See LOSS.) 

REMOVAL OF DOMiaLE.. ^ 167; 167, 2 

RENDITION OF JUDGMENT. (See JUDGMBNT.) 

RENEWAL OF SUIT; Where Dismissed on Exception of No Clause 
of Action 161. 6 

RENT; SUIT FOR: 

Joined With Demand for Dissolution of Lease JL61, 2, m 

Lies, Notwithstanding Pendency of Ejectment 741; 741, 1 

Separate Suits for Installments of Rent 1 156, 2 

RENUNCIATION OF SUCCESSION. (See SUCCESSION.) 

REPEAL OF SPECIAL LAW; Not Usually by GJeneral 165, D, 2 

REPETITION; ACTION FOR: 

Arises From Quasi-contract 30, 1 

None for Payment of Immoral Obligation IB 

None for Payment of Natural Obligation 17 

Recovery of Licenses, Taxes, etc.. Paid .. JL7, 1 

What Must Be Proved in 18 

REPLICATION; Not Permitted in Jactitation Suit 74B, 11 

REPRESENTATIVE: 

Administrator. (See ADMINISTRATOR.) 

Citation to: 

How Addressed 179, h 

Only One Required Where He Represents Several J.82 

Service of. With Petition, on 191; ij>4 
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(References Are to Articles and Notes.) 

REPRESENTATIVE: (Continued.) 

Curator. (See CURATOR.) 

Executor. (See EXECUTOR.) 

Liquidator. (See UQUIDATOR.) 

Of Deceased Partners; Necessary Parties to Suit for Liquidator^l48, 10, g 

Parent. (See PARENT.) 

Proceeding Against, After Death of Defendant 120, 2 

Receiver. (See RECEIVER.) 

Syndic. (See SYNDIC.) 

Tutor. (See TUTOR.) 

Under-Tutor. (See UNDER-TUTOR.) 

Venue of Suits Against: 

When Sued Officially - 165, G 

When Sued Personally: .. 166-8, 6 

For Funds Received as Such 165, O 

RES ADJUDICATA, JUDGMENT IS: 

In Petitory Action; As to All Titles Held at Bringing of Suit 45, 3 

Not; Sustaining Exception of No Cause of Action 161, 6 

Where Party Failed to Demand Whole Amount Due 156, 2 and 3 

RESCISSION; ACTION FOR: 45, 6 

Against Absentee 116, 17, A, a 

For Lesion. (See LESION.) 

Inconsistent Grounds for. 149, 3, a 

Inconsistent With What Demands. (See CUMULATION.) 

Of Lease; Where Brought 163; 163; 1, d 

When Administrator May Maintain Alone 123, 6; 123, 7 

When Heirs May Maintain, for Acts of Ancestor J12Z, 7 

RESERVATION: 

Of Parte of Claims for Future Suit. 156, 2 

Of Exception: 

Of Prematurity 158^ 12 

Of Vagueness 161^ 2 

To Citation 206, 9 
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(ReferenoM Are to Articles and Notee.) 
RESIDENCE: (See DOMICILE, also.) 

ESstoppel to Deny J.65-6, 6 

Suit Versus Defendant of Unknown 116; 116, 8; 165-5 

Citation in - 17»-2 

RESOLUTION OF SALE: 

By Administrator 123, 6 

Necessary Parties to Suit for 148, 10, a 

RESPITE; Suit to Annul Order Granting ~^ JL48, 10, d 

RESTITUTION OF PRICE. (See PRICE.) 

RETURN ON CITATION: 

By Secretary of State, of Service Made by Him (Act 267, 1914, 

Sees. 25, c; 26, c) IW 

Of Sheriff: 

As Part of Record ~ -204, 1 

Defective: 

Corrected Only by Amendment ^ 200, 2 

Disposition of Cause, Where 206, 4 

Delivery of to Clerk, on Original Citation 204 

Forms for: 

Of Domiciliary Service - 201, 1 

Of Service on Corporation 198, 3, 4, 5, 8 

In Attachment Suits ~ 206, 2 

Liability of Sheriff for Neglect or Delay in 205 

Of Inability to Serve Corporation (Act 267, 1914, Sees. 25, c; 

26, c) A9S 

Requisites of: 

Must Be in Writing, on Back of Citation 200 

Must Contain: 

Date of Service and Signature of Officer. .,.208 

Identification of Person Served, etc » 200, 1 

Required Statements in: 

Of Domiciliary Service 201; 201, 1 

Of Service in Other Cases „ 202; 202, 1 
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(ReferenoM Are to Articles and Notes.) 
RETURN ON CITATION: (Continaed.) 
Of Sheriff: (Gontinaed.) 

Sole Bvidence of Facts of Seirice: 

In Same Suit 200, 2; 201, 3 

Not in Subsequent Suit .200, 8; 201, 3; 206, 6 

Source of Sherirs Knowledge of Facts Stated in .201, 2 

That Citation Was Waived; Has No Effect 177, 4 

That One Person Is Agent of Another; Has No Effect ..196, 4 

Who May Make or Amend - - ^00, 4 

REVENDICATION OF REAL PROPERTY: 
Action for: (See REAL. ACTIONS, also.) 

Demand for Fruits and Revenues, Incidental to 153, 1, b; 163, 4 

Includes What Actions 163, 1 

Jactitation Is 74B, 13 

Not a Disturbance of Possession - 62 

Plaintiff in. Must Show Title 44 

Where Brought . 163; 163, 1; 164, 1 

Definition of 44, 1; 163, 1 

REVENUES; Demand for, Incidental to Demand in Revendi- 
cation 153, 1. b; 163, 4 

REVERSAL OF JUDGMENT. (See APPEAL.) 

REVIEW OF CONTEMPT PROCEEDINGS, by Supreme Court 131, 9 

REVISED STATUTES; Yield to Code of Practice. (See IntroducUon 
to book.) 

REVIVAL OF JUDGMENT, ACTION FOR: 

Against Absentee - _.J.16, 17, B 

Against Heirs; Effect of Renunciation of Succession 120, 1 

By or Against Executor 123, 5, d 

Rendered Without Citation * 206, 6 

REVOCATION OF POWER OF ATTORNEY of Partnership, by Disso- 
lution „ ^ 196, 3 

REVOCATORY ACTION : 45, 6 

Cumulation With Declaration de Simulation 149, 5, a 

Joinder of Parties in — 148, 4. c; 148, 10, a 
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(Refereno0S Are to Articles and Notes.) 



RIGHTS: 



Civil and Political; Jurisdiction as to, in District Courts (Const., 

Arts. 109, 133) 126; 126, 7; 126, 16, d 

Of Action. (See ACTION, Right of.) 

Personal; Jurisdiction to Protect, in District Courts 126, 8 

Property; Injunction of Injury to 126, 16, e 

Real Action for. (See REAL ACTIONS.) 

ROGUES' GALLERY; Protection Against 126, 8 

RULE, Proceeding by. (See SUMMARY PROCEEDINGS.) 

RULES: 

For Prosecution of Actions in Different Courts, Where Found 124 

In Part II, Title I, Do Not Apply to Supreme Court 124, 1 

Made by Court for Itself: 

AppeUate Court Will Not Take JudlcUl Notice of 145, 2 

As to Attachment of Witness, VaUdity 186, 1 

Power to Make, Conferred and Limited 146 

Presumption in Appellate Court That, Were Followed 146, 2 

Relaxation of, in Proper Cases .146, 3 

Scope and Limitation of - J.46, 3; 146, 4 

Should Be Hung in the Courtroom 146, 1 

Yield to the Law. 146, 8 

SAFE PLACE TO WORK; Implied in Employment 166-9, 4 

SAINT CHARLES PARISH; Holidays in ^.. 207, 2 

SAINT JOHN PARISH; Holidays in..., 207, 2 

SAINT URSULINE NUNS; Exempt From Attendance as Witnesses. 184, 1 



SALE: 



Annulment of. (See NULLITY.) 

By Third Possessor Pending Hypothecary Action 68, 14 

By Widow, of Community Interest in Succession 164, 6 

For Taxes; Of Property of Unrepresented Minor or Absentee 196, 8 

Judicial: 

By Deceased Auctioneer; Appointment of Another to Make 
Proces-Verbal ISO, 3 
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(Refereno0S Are to Articles and Notot.) 
SALE: (Continued.) 

Judicial: (Continued.) 

In Executory Process. (See EXECUTORY PROCESS.) 
In Hypothecary Action. (See HYPOTHECARY ACTION.) 
Of Succession Property; Jurisdiction of Remedies Versus 

Adjudicatee 164. 4 

Permitted on Saturday, Half HoUday. — 207, 1 

Power of Court to Order, Generally 144 

Proof of, in Petitory Action 44, 4 

Under Junior Mortgage; Does Not Defeat Hypothecary Action, 
on Senior Mortgage 68, 8 

Nullity of. (See NULLITY.) 

Of Divided Part; (Cannot Defeat Hsrpothecary Action Versus Un- 
divided Part 68, 10 

Of Sugar Cane or Syrup for Manufacture; Venue of Suit 166, D 

Rescission of. (See RESCISSION.) 

Resolution of; Necessary Parties to Suit for 148, 10, a 

SEAL OF COURT; Affixed to Citation J™ ^79, 7 

SECONDARY EVIDENCE; Of Deed in Possession of Adversary 140, 11 

SECRETARY OF FOREIGN CORPORATION; Service on Here ^65-5, 8 

SECRETARY OF STATE: 

Domicile of; Is Baton Rouge 129, 1 

Must Deliver to Sheriffs and Clerks, Lists of Foreign Corporations 

Which Have Appointed Agents 198, (e) 

Service on Ck>rporations, Through. (See SERVICE OF PROCESS.) 

SECURITY: 

For Costs; Motion for, Not an Appearance Curing Want of 
atation ^6, 8, a 

For Fines and Costs; On Appeal From Mayors and Recorders ((Tonst, 
Art 111) 126 

SEIZURE AND SALE: 

Action for, on Authentic Mortgage; Where Lies 163; 168, 2 

By Absentee; Injunction of. 116, 17, A, c 

411 



Index. 

(ReferenoM Are to ArtielM and NotM^) 

SEIZURE OF PROPERTY: 

Attachment. (See ATTACHMENT.) 

By Oamishment ProceBS. (See GARNISHMENT.) 

Cannot Be Effected by 0>ntempt Proceedings 131, 4 

Exemption From; Alternative Demands for 149, 5, f 

Oiyes Court Jurisdiction Over Conflicting Claims 126; 126, 1 and 2 

Illegal. (See TQRT.) 

In Parish Other Than That in Which Judgment Rendered; Venue 

of Injunction of 165, H 

Notice of; By What Sheriff Served 183, 2 

Provisional. (See PROVISIONAL SEIZURE.) 
Sequestration. (See SEQUESTRATION.) 
Under Fieri Facias. (See FIERI FACIAS.) 

SEPARATE TRIAL; Right to, Where Joinder of Defendants J.48, 5 

SEPARATION; ACTION FOR: 

From Bed and Board: 

Allegations of Petition 161, i 

Against Absentee 116, 3; 116, 17, C 

By Wife, for Abandonment; Venue ^62, 4 

In the Alternative With Demand for Divorce 149, 5, c 

Jurisdiction of; Conferred on Civil District Court, Orleans 

(Const., Art. 133) J26 

Of Property: 

Incidental to Separation From Bed and Board J.68, i, a 

Wife's From Husband's. (See WIFE.) 

SEQUESTRATION: 

In Jactitation Suit; Falls With the Suit 74B, 20 

In Possessory Action 5g . 53 3^ 

Of Property of Absentee 115^ 17^ I 

Power to Issue, Oenerally I44 

Writ of: 

Issuance and Execution Permitted on Holiday 207; 207, 4 

Not To Be Enforced by Contempt Proceedings 131, 4 

Venue of Action for ^^3. ^^^ 3^ ^ 

Void for Want of Citation; Not Cured by Appearance 206, 10 
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(References Are to Articlee and Notes.) 
SERVICE OF PROCESS: 

By What Sheriff and Where 183, 2 

DeBlgnation of Office or Agent for: 

By Corporations, in Suits by Workmen on Structures 169-5, 6 

By Foreign Corporations 116, 22, b, bl 

By Foreign Insurance Companies 116, 22, b, b2 

In Suits by Deliverers of Cane or Syrup for Manufacture..l66, D, 1; 187, 1 

Of Notice of Tax Delinquency: 

How May Be Proved ^01, 3 

On Property of Unrepresented Minor or Absentee.. 195, 8 

Of Petition and Citation: 

Action to Annul Judgment on Ground of Want of 200, 3 

By De Facto Sheriff 186, 1 

Delay in Making: 

Forbidden to Sheriff 186 

Sherirs LiabiUty for -...186, 2; 205 

In Suits by Workmen on Plantations Versus Non-Resident 

Owner 166, B, 1 and 2; 187, 1 

Interruption of Prescription by. (See PRBSCRIPTION.) 
Of Copies of Documents Annexed to Petition: 

Not Required, of Authenticated Copies. 174 

Seems Not To Be Required, of Other Documents 175, 3 

Of Attorney in Fact or Agent: 196; 196, 1-4 

Agency Must Be Set Out in Petition and Proved 196, 4 

On Banking BSstablishments ...198 

On Captain, Master or Member of Crew, of Vessel 199 

On Corporations. (See below.) 

On Emancipated Minor 197 

On Foi^igners, or Persons of Unknown Residence 165-5, 4 

On Municipal Corporations . 198 

On Partnership. (See PARTNERSHIP.) 

On Public Institutions 198 

On Representative of Person Incapacitated or Ab- 
sent 191; 194; 194, 4 

On Wife 191; 192 

On Woman, Divorced or Separated 193 

Sole Way to Bring Defendant Into Court 178, 2 
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(References Are to Articlee and Notes.) 
SERVICE OF PROCESS: (Continued.) 

Of Petition and Citation: (Continued.) 

Two Modes of; Personal and DomlciUary 187; 187, 1 

Domiciliary'- 

How Made ^89 

Requisites of: 

Absence of Defendant From Home 189; 189, 2 

Delivery to a Person: 

Apparently Above Age of 14 189 

At Defendant's Residence 189; 189, 4 

Living in the House 189; 189, 3 

Other Requisites 189, 5 

Personal: 

Dispensed With, Only When 189, 2 

How Made JLS8 

To What Defendants These Two Modes Apply 190 

Waiver of: 

By Appearance in Suit » 206, 8 

In Writing, Upon Petition: _177 

By Administrator or Curator 177, 7 

By Attorney for Defendant 177, 5 

By Whom, in General ^.177, 1 

Effect, Where Citation Improperly Addressed..l77, 8; 179, e 

dressed - 177, 8; 179, e 

Form Commonly Used ^ J.77, 2 

Oamishee Cannot Waive — .177, 

Legal Delays Not Waived by « 177, 9 

Other Modes Allowed and Not Allowed 177, 4 

Time of 177. 3 

On Corporations, Domiciled in the State: 

Modes of (Sec. 25 of Act 267, 1914) 198 

Must Be in Strict Conformity to Statute 198, 2 

On Secretary of State; When Believed Not Legal J.98, 7 

Proceedings, When Clerk Orders Service on Secretary of State..l98, 6 

Where May Be Made 198, 7 

On Foreign Corporations: 

Modes Provided (Sec. 26 of Act 267, 1914) _a98 

Observations on Legality of These Modes 116, 22, b, bl 
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SERVICE OF PROCESS: (Continued.) 

On Foreign Corporations: ((Continued.) 

Other Modes of Senrice „ 165-5, 8 

When Not in Pact "Foreigners" 165-6, 4 

On Foreign Insurance Companies 116, 22, b, b3 

On Garnishee ^177, 6 

Permitted on Saturday, Half Holiday 207, f 

Sheriff Not Bound to Serve Unless Costs Paid or Secured 186, 3 

SERVICES. (See WORK.) 

SERVITUDES, REAL; Venue of Actions Relating to 165-8, 1, 3 

SETTLEMENT: 

Liquidation of Corporations. (See CORPORATION.) 

Of Accounts. (See ACCOUNTS.) 

Of Partnership. (See PARTNERSHIP.) 

Of Successions. (See SUCCESSION.) 

SEVERANCE OF DEFENDANTS, Joined in Suit 148, 5 

SHARES OF STOCK; Necessary Parties to Suit Concerning 148, 10, c 

SHERIFF: 

Collection of His Costs; From Whom 157, 3, f 

Duties Regarding Citation. (See CITATION; RETURN.) 
Furnished by Secretary of State, Lists of Foreign (Corporations 

Which Have Appointed Agents 198, e 

May Accept Service, When Made Defendant 177, 1 

Punishment of; For Failure of Duty 133; 138, 3 

Suspension From Office , 133 

Responsible for Collection of Fines ~ _ 132 

Sale by. (See SALE.) 

Serrice of Process by. (See SERVICE OF PROCESS.) 

SHIP; Service of Citation on Master, Captain or Crew 199 

SHIPMENT; Action for Loss 165-9, 4 

SICK BENEFIT INSURANCE. (See INSURANCE.) 
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SIGNATURE: 



Of Clerk to CitaUon 17M; 179, m 

Of Sheriff to Hie Return on Citation 208 

To Acts Before Notaries; How Qenoineness Proved 142 

To Petition 172-7 

SIMULATED TRANSFEREE; Need Not Be Joined in Suit 148, 8, c 

SIMULATION; Action for Declaration of. (See DBCLARATION DB 
SIMULATION.) 

SITUATION OF PROPERTY, as Conferring JorisdicUon. (See JURIS- 
DICTION.) 

SLANDER OF TITLE. (See JACTITATION.) 

SLAVES; Were Considered Immoyable Property 42, 3; 80, 1 

SOLIDARY DEBTOR. (See OBLIGK)R.) 

SON, DEATH OF; Joinder of Fatber and Mother in Suit for 148, 8, d 

SPECIAL CURATOR; Tutor ad Hoc May Be So CaUed 108, 5; 118, 8 

SPECIAL LAW FIXING VENUE OF SUITS; Not Repealed by General 
Law 166, D, 2 

SPECIAL TUTOR. (See TUTOR AD HOC.) 

SPECIFIC PERFORMANCE, ACTION FOR: 

Cumulation of. (See CUMULATION OF ACTIONS.) 

Of Agreement Concerning Real Estate: 

Against Absentee 116, 17, A, g 

Heirs Must Be Joined With Executor in „ 128, 2, a 

STATE BOARD; Sued at Official Domicile 182, 8 

STATEMENT OF CAUSE OF ACTION IN PETITION. (See PETITION.) 

STATE OFFICER. (See OFFICER.) 

STATE OF LOUISIANA: 

Domicile in. (See DOMICILE.) 

Jurisdiction of Suits by and Against. (See DISTRICT COURTS.) 
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STATUS: 

Corporate; Jurisdiction of Inquiry by State Into 126, 16, e 

Marriage, of Absentee; Suits Concerning 116, 17, C 

STATUTE; General Does Not Ordinarily Repeal Special 166, D, 2 

STAY ORDER; Cannot Stop Proceedings in U. S. Court Having 
Jurisdiction 131, 8, P 

STENOGRAPHER; Rule to Compel to File Bridence ISO, 4 

STIPULATION POUR AUTRUI: 

Action on 35 

Assumption of Mortgage Debt Is 68, 8 

STOCK, SHARES OF; Necessary Parties to Suits Concerning. 148, 10, c 

STOCKHOLDERS; Cannot Sue for Corporation J12, 3 

STORE; Service on Commercial Partnership at 198 

STREAMS DIVIDING PARISHES; Jurisdiction Over Ferries on a66, P 

STRUCTURES, WORK ON FOR CORPORATION; SuiU for. 166-9, 6 

SUBMISSION TO JURISDICTION; By Plea to Merits 93; 93, 1 and 2 

SUBPOENA DUCES TECUM: 

Failure to Obey as Contempt 131, g, d 

Mode of Compelling Production of Document by Third Party 141, i 

SUBROGATION BY PAYMENT; Inconsistent With Purchase 149, 3, c 

SUCCESSION: (See PROBATE COURTS, also.) 
Absent Heirs. (See ABSENT HEIR.) 
Acceptance of. (See HEIRS.) 

Alternative Demand for Whole and for Legitimate J49, 6, c 

Closing of; How, and Effects of 1^4, 5 

Costs, Debts, Legacies, etc., of. 1^4^ 5 

Creditor of. (See CREDITOR.) 

Is a Juridical Entity or Person j[g4^ 5 

Jurisdiction of Succession Matters: 

Lodged in District Ck>urts (Const, Art. 109) 12$ 

Where Actions Brought I54. i^^ ^ 
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SUCCESSION : (Continued.) 

Mortgage of the Property by Heirs J.64, 6 

Proceedings: (See PROBATE COURTS, also.) 

Citation by Advertisement -206, 13, e 

Partition. (See PARTITION.) 

Suits After Closing of, Not Part of 164, 5; 165-1, 1 

Renunciation of; By Heirs After Suit Brought Versus Them 120, 1 

Surviving Widow May Sell Interest in ^164, 5 

Vacant; Suits for and Against 122; 111 

Where Party Defendant; Jurisdiction (Const., Art. 109) 126 

SUCCESSORS TO CORPORATION; Made Parties Defendant on Dis- 
solution - 1 120, 3 

I 

SUGAR CANE DELIVERED FOR MANUFACTURE; SUITS CON- 
CERNING: 

Citation in 187, 1 

Venue of 165. D 

SUIT. (See ACTION.) 

SUMMARY PROCEEDINGS: 

Action for Ejectment of Tenant, Is 74B, 3 

Against Court Stenographer to Compel Filing of Evidence 130, 4 

Against Provisional Officer to Compel Payment of Money 130, 4 

Allowed Only Where Specially Provided by Law .. 98, 3 

Are Constitutional, in Proper Cases — 98, 2 

Definition of; Examples 98 

For Imposition of Fines 132 

Form of: 

Sometimes Without Regular Petition and Citation 170, 2 

Where Found ^146 

For Ranking of Conflicting Claims on Seized Property 126; 126, 1 

For Taxing of Costs of Suit .157, 7 

For Trial of Incidental Questions 130, 4 

Judgment in; Subject to Appeal ^ 130, 4 

Laws Allowing, Strictly Construed .98, 4 

Mode of Service in 206, 13, d 

Proceeding for Contempt, Is 131, 2 
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(R«f«renca< Are to Articles and Notee.) 
SUMMARY PROCEEDINGS: (Continued.) 

Rule NiBl; Date of, Determines Prematurity of Writ 158, 14 

Usually Galled "Proceeding by Rule" SS, 3 

SUMMONS OF WITNESSES. 184 

SUNDAY. (See HOLIDAY.) 

SUPERIOR COURT: 

Disobedience of Its Writs, Contempt 181, 7, B 

Supervisory Powers of ^ 86, 1 

SUPERVISORY JURISDICTION: 

In General .. 85, 1 

To Review Contempt Proceeding 181, 9 

SUPPLIES FURNISHED TO REAL ESTATE; Venue of Suit for 165, C 

SUPREME COURT: (See APPELLATE COURTS, also.) 
In Contempt Matters. (See CONTEMPT.) 

May Order Allowance of Amendment; Upon Remanding J.56, 8 

Rules in Part II. Title I, C. P., Do Not Apply to 124, 1 

Practice in; In Placing Costs 157, 8 

SURETIES: 

On Bonds of State and Parish Officers; Where Sued JL66-7 

On Judicial Bonds; Sued in Court Wliere Bond Furnished 166, A 

Suits by. Under R. C. C. 3057 15, 11 

Surety Companies May Be Judicial 165, A 

SURNAME OF PLAINTIFF; Must Be Stated in Petition JL72-2 

SURPLUSAGE: 

Joinder of Wife in Suit on Community Debt, Is 148, 7 

Statement That Document Is Part of Petition, When Not Annezed..l75, 2 

SURPRISE BY EVIDENCE OFFERED.....: 161, 2 

SURVIVAL OF ACTIONS: 

Against Heirs 40, 120 

In Case of Death Before Judgment 21, 3; 22, 2; 22, 3 

(See HERITABILITY.) 
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SYRUP DELIVERED FOR MANUFACTURE; Suits Conceming..l65, D; 187,1 

SYNDIC: 

How CltaUon Addressed to J.79, h 

Pending Suits Continued Against, After Appointment 165-3, 3 

Sued in the Court Appointing Him 166, O 

TABLEAU OF DISTRIBUTION. (See DISTRIBUTION.) 

TAKING FOR CONFESSED: 

Identity of Object in Dispute 139 

Upon Failure of Party to Produce Documents, etc 140; 140, 10 

Allegations Necessary for 140, 1 

Attorney as Party for Purpose of 140, 2 

Facts Taken for Confessed 140, 1 

Qamlshee as Party 140, 2 

Judgment; Appealable, Wben 140, 4 

May Be Disregarded in Appellate Court on Trial de Noya 140, 3 

Oath for J.40 

Proceedings for, in Jury Trials, etc. 140, 10 

TAKING OF TREES. (See TRESPASS.) 

TAXATION: 

Collection of Taxes; Proceedings for: 

Against Wife 118, 8 

Citation by Advertisement in 206, 13, e 

Proof of Service of Notice; How Made ^1, 3 

Inheritance Tax Law; Effect on Successions 164, 5, d 

Jurisdiction of District CJourts Over J.26, 7 

Tax to Pay Judgment Versus Parish; Joinder in Suits Con- 
cerning J.48, 4, h; 148, 10, g 

TAXING OF COSTS. (See COSTS.) 

TAXPAYERS: 

Cannot Enjoin Tax Election 168, 11 

Joinder of in SuiU 148, 4, f 
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TAX TITLE: 



From State; Proof Required to Establish 44, 6 

Proceedings to Quiet. (See PROCEEDING TO C UIET TAX TITLES.) 

TELEPHONE; Disconnecting by Company Is Tort and Breach of 
Contract 165-9, 4 

TELLER OF BANK; Senrice of Citation on .198 

TENDER: 

By Heirs of Amount to Pay Debts and Charges of Succession 164, 6 

Of Amount Due, Before Suit 156; 156, 2 

Of Compliance With Demand in Suit — 169, 2 

TENANT: 

Duties of When Disturbed in Possession 48 

Proceedings to Eject. (See EJECTMENT OP TENANTS.) 
(See LESSEE, also.) 

TESTAMENT. (See WILL.) 

TESTIMONY. (See WITNESSES; DEPOSITIONS; EVIDENCE; PROOF.) 

THINGS. (See PROPERTY.) 

THIRD OPPOSITION: 

Cannot Be Maintained by Holder of Junior Mortgage 126, 4 

Is Incidental Demand 153, 8, b 

When Amount Aboye or Below Jurisdiction of Court ...126, 3 

THIRD PERSON: 

Incidental Demands by 153, 3 

In Possession. (See HYPOTHECARY ACTION.) 

Production of Documents by; How Compelled. (See PRODUCTION, 

etc.) 
Title in; Allows Purchaser to Sue Before Eviction 168, 6 



TIME: 



To Be Alleged in Pleading 161, 1 

(See DELAYS, also.) 
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TITLE: 

Of Cause; Must Appear in Citation 179, 1 

Of Court. (See COURTS.) 

To Office or Public Position; Jurisdiction in District Courts 

(Const., Arts. 109, 133) 126; 126. 6; 126, 15, c 

To Property: 

Ex Parte Judgment Recognizing Heirs as Proof of ^06, 13' 

Necessary Party to Suit CJonceming J.48, 10, c 

To Real Estate: 

Actions Concerning. (See REAL ACTIONS.) 

Allegation of Parol Title Shows No Cause of Action 161, 8 

Jurisdiction of, in District Courts (Const, Arts. 109, 138)~12€ 
In Third Party; Entitles Purchaser to Sue for Annul- 
ment 163, € 

To Specific Property; Demand for. Not To Be Engrafted on 

Demand to Annul Will, etc 149, 4 

Upon Which Demand Founded; Oyer of 175 

TORT, ACTION FOR: (See DAMAGES, also.) 

Against Corporation; Venue of 166-9, (d) 

Arises From OfFences 81 

Arises From Quasi OfFences 32 

Cumulation of. With Other Demands. (See CUMULATION.) 

For Tort Connected With Contract; Examples 166-9, 4; 166, E, 2 

Heirs Who Have Accepted, Liable to 26 

Joinder of Parties in. (See JOINDER OF PARTIES.) 

Trespass. (See TRESPASS.) 

What Is 166-9, 4 

TOWN. (See MUNICIPALITY.) 

TRANSCRIPT OF APPEAL; Copying Seal Into 179, m 

TRANSFEREE, SIMULATED; Need Not Be Joined in Suit ^48, 8, c 

TRANSFER OF SUITS: 

To Another Jurisdiction by Consent J.62, 8 

Upon Declaration of Insolvency. 166^, 8 

TREES, STANDING; Are Immoyable Property 60, 8; 74B, 19 
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TRESPASS ON REAL ESTATE; ACTION FOR: 
Based Upon Possession: 

Blended Into Possessory Action and Governed Tliereby 74D, 3 

Defendant, by Alleging Title, May Open Door to Proof of Title 

by Plaintiff 74D, 7 

Based Upon Ownership: 74D, 6 

Against One With Right of Possession 1..74D, 9 

In the Abstract, a Personal Action 74D, 1, 4, 6 

Joinder of Defendants in; When Allowed 148, 3, c 

May Be Cumulated With: 

Demand for Specific Movables ~ 151, 2, c 

Real Action : 74D, 2 

Petitory 74D, 4 

Possessory 74D, 8 

To EstabUsh Title 74D, 5 

No Call in Warranty in 74D, 8 

Prescribed by One Year 74D, 9 

Where May Be Brought 165-8; 166-8, 1, 3, 4 

Against a Corporation i 166-9, (f) 

Against a Foreign Corporation 165-9, (d) 

TRIAL: 

By Jury; Right to Personal Attendance of Witnesses 134, 7 

De Nova: 

In Appellate Courts: 

Discretion to Ignore Judgment Pro Confesso 140, 3 

In District Courts (Const., Art. Ill) 126 

When Neither Side Shows Title .74A, 4 

Fixing Causes for; Subject for Court Rules 146, 5 

For Contempt of Court — 131 

May Be Completed on Legal Holiday 207, 3 

Of Claims Versus Insolvent 166-3, 2-3 

Of Ejectment Suits by Preference. (See EJECTMENT OF TENANT.) 

Of Exception of No Cause of Action 161, 4 

Proof in. (See PROOF; EVIDENCE.) 

Separate; Right to, Where Joinder .148, 5 

Summary; For Incidental Questions 130, 4 

Time of; Does Not Affect Prematurity of Suit JL58, 14 
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CRefo'^ncet Are to Articles and Notes.) 

TUTOR. (See RBPRBSENTATiyE. also.) 

Ad Hoc. (See TUTOR AD HOC.) 
Judgment Against: 

Binds the Ward. .. 109. 1; 115, 1 

By Former Ward; Necessary to Hypothecary Action 68, 12 

Removal of 108, 4 

Suits By and Against: 

Against: 115 

By Ward; Not Premature Before Settlement of Succes8lon..l68, 9 
Citation to: 

How Addressed 179, h 

Service of. With Petition 191; 196 

Continued Against Wards at Majority 120; 120, 5 

One Who Has Left State; Cannot Be Sued as Tutor 115, 3 

By: 

Foreign Guardian May Sue Here 108, 6 

How Brought Against His Ward 117 

How Brought for His Ward J.09 

Represents Ward Completely, in 109, 1 

But Cannot Represent, When Interest Adverse 74B, 8 

TUTOR AD HOC: (See CURATOR AD HOC; REPRESENT ATIVB.) ' 

Appointed to Minor: 

For Service of Notice Before Tax Sale ^ 195, 3 

In Emergency 108, 5 

Parent May Be 116, 4 

Service of Petition and Citation on J.91; 195 

Cannot Waive Service 177, 1 

Where Several Minors, Parties to Partition 117, 1 

TWELVE MONTHS' BOND; Enforcement Against Absentee 116, 17, B 

UNDER-TUTOR: 

Removal of ...'. - 108, 4 

Represents Minor, Where Tutor's Interest Adver8e....74B, 8; 108, 3; 117 

UNINCORPORATED ASSOCIATIONS; How They Sue™ 112. 4 
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UNITED 8TATE8 COURT: 

Bankruptcy Proceedings in J66-3, 1 

Proceedings in; Not Stayed by State Court 181, 8, F 

UNITY OF INTEREST OR DEFENCE; Permits Joinder. (See JOINDER.) 

UNIVERSAL LEGATEES, Liable for Torts of Deceased 25 

UNKNOWN RESIDENCE; Suit Versus Defendant of 165, 5; 116; 116, 8 

USUFRUCT: 

Executor May Be Sued for, Without Joinin|^ Heirs ^ 123, 5, a 

Possessory Action Concerning — 47 

UTTERANCE OUT OF COURT, After Judgment, Not Contempt 131 

VACANT SUCCESSION: (See CURATOR, also.) 

Suits Against 122 

Suits for 111 

VAGUENESS; IN PLEADING: 

Exception of : 161, 2 

For Insufficiency of Description of Object 173, 2 

Must Point Out in What Vagueness Consists ^ 161, 1 

Must Be Pleaded In Limine 161, 2 

Not To Be Confounded With No Cause of Action 1, 2; 161, 3, 4 

Proceedings Upon Sustaining of 161, 2 

Waiver of 161, 2 

Cure of, by Course of Defence 172, t 

General Discussion of « 161, 1 

Not Setting Out Chain of Title, Constitutes 74A, 3 

Party Cannot Derive Advantage From His Own 172, r 

When Proof May Be Objected to 161, 2 

VALUABLE CONSIDERATION; Definition ^ 29, 1 

VALUE: 

Allegation of; Binding on Pleader ^ 156, 3 

Demand for; In the Alternative With Property Itself 149, 5, b 

Proof of; In Suit on Contract 172, u 

VARIANCE; Of Proof From Allegations 172, s 
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VENDOR: 



Called in Warranty. (See WARRANTY.) 

Cannot Cumulate Demands for RescisBlon and Price 14^ 

Of Cane or Syrup for Manufacture. (See SUOAR CANB.) 

Of Defendant; Not Necessary Party Where Sale Not Attacked... J.48, 8, c 



VENUE OF SUITS: 

At Domicile of Defendant, the Gteneral Rule 89; 162; 162, 1 

CJhange of ^^^' ^ 

Exceptions to the Qeneral Rule; Actions: 

Against: 

Absentee. (See ABSENTEE.) 

Administrators, Syndics, Receivers, etc 165, Q 

Carriers; For Freight Damaged or Not Delivered a65, B 

Corporations. (See CORPORATION.) 

Declared Insolvent. (See INSOLVENCY PROCEEDINGS.) 

Foreigners or Persons of No Known Residence. (See 

FOREIGNER; RESIDENCE.) 
Joint or Solidary Obligors. (See OBLI<K>R.) 

Judicial Sureties — 166, A 

Manufacturers of Sugar, etc., by Deliverers of Cane or 

Syrup ~ 165, D 

Non-Resident Proprietor of Plantation, by Workmen 165, B 

Warrantor, Called in. (See WARRANTY.) 

For: 

Enforcement of Mortgage Versus Third Possessor J.63 

Incidental Demands: 154; 166, I 

By Plaintiff 7, 1; 154, 2 

Injunction of the Process of Courts 165, H 

Labor or Supplies, to Real Estate 165, C 

Partition of Real Estate: 165-1 

Where It Belongs to an Open Succe8Blon..l64; 164, 3; 165-1, 1 

Where Succession Is Joint Owner 165-1, 2 

Where Tract Lies in Two Parishes J.65-1, 8 

Provisional Seizure — 163; 168, 8 and 4 
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VENUE OF 8UIT8: (Continued.) 

Exceptions to the General Rule; Actions: (Continued.) 
For: (Continued.) 

Revendication of Real Property 163; 163, 1 

Seizure and Sale of Real Property J.63; 168, 1 

Confession of Judgment 163; 168, 2 

Sequestration 163; 163, 3 and 4 

Trespass on Real Estate. (See TRESPASS.) 

Of Boundary 163, 4 

On Bonds of State and Parish Officers 165-7 

On PoUcies of Insurance, of All Kinds. (See INSURANCE.) 
Relating to: 

Ferries on Streams iMvlding Parishes 165, F 

Open Successions 164; 164, 1-4 

Partnerships. (See PARTNERSmP.) 

Real Servitudes 165-8; 165-8, 1-4 

Where Conflict of Privileges or Mortgages on Seized 

Property 126; 126, 1 and 2 

Where Defendant; Necessary Party to Suit Versus Another 

Defendant 165, J 

Special Law, Fixing; Not Repealed by General Law ^65, D, 2 

Where Defendant: 

Has Changed Domicile : 167 

Has Resided Less Than Year at New Domicile .168 

Resides, Alternately, in Different Parishes 166 

VERBAL JUDICIAL DEMAND; Before JusUce of the Peace 159 

VERDICT: 

Interest on Damages for Tort, Allowed From Date of J.57, 2 

May Be Received and Ordered Recorded on HoUday 207, 5 

VERIFICATION OF PLEADING: 172-9 

By Agent or Attorney in Fact 172, hh 

By Counsel for Party , 172, If 

By Party, Member of Firm, or Officer of Corporation 172 ee 

Supplying or Amending, Upon Exception to 172, gg 

VESSEL; Service of Citation on Master, Captain or Crew J.99 
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VIA EXECUTIVA. (See EXECUTORY PROCESS.) 

VIA ORDINARIA: 

Citation; The Basis of AU Valid Proceedings by 



Definition of 98 

Enforcement of Mortgage Out of Situs of Property, Must Be by 163, 2 

Excludes Via Executiva 98, 1 

Form of Proceedings in 146 

Hypothecary Action Properly Speaking, Is Not ; 69. 2, b; 70, 1 

Rules for, in the Different Courts; Where To Be Found 124; 124, 1 

Via Executiva May Be Changed Into 98, 1 

VIEW. (See OYER.) 

VOLUNTARY ACTS; Which May Be Performed on Legal HoUday. 207, 6 

VOLUNTARY APPEARANCE. (See APPEARANCE.) 
WAGES. (See WORK.) 

WAIVER: 

By Curator ad Hoc. (See CURATOR AD HOC.) 

Of Exception: 

Of Prematurity JL58, 12 

Of Vagueness 161, 2 

To Jurisdiction, By Plea to Merits 98, 2; 166-8, 3 

Of Right to Require Full Name of Party; By Plea to Merits J.72, q 

Of Service of Petition and Citation. (See SERVICE.) 

WARRANTY: 

CaU in: 

Is Incidental Demand 158, 2, c 

Lies Where Main Action Is ^ 166-4; 166-4, 1 and 2 

Must Embrace All Demands Arising From the Warranty 166, 2 

Not Permitted in Trespass 74D, 8 

Of Absentee; Purpose and Limitation of 116, 17, X; 166-4, 3 

Permitted Only to Defendant 166-4, 2 

Suits for Breach of; May Be Brought by or Against Executor 
Alone ~ 123, 6, c 
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WIDOW: 

As Plaintiff; Statement of Name in Petition 172, f 

In Community; May Sell Share Pending Administration 164, 6 



WIFE: 



Actions Against: 

Appearance by, as Defendant 118, 3 

Authorization to Defend: 

Not Necessary in Executory Process, on Mortgage Au- 
thorized by Husband .. 118, 7 

When Husband Absent 118 

When Husband Interdicted 118, 2 

When Husband Present and Not Interdicted: 

When He Is Not Sued With Her 118, 4 and 6 

When He Is Sued With Her 118, 3 and 4 

When Separated or Divorced J.18 

Where She Marries After Being Brought Into Court 118, 5 

Citation in: 

Addressed to Her Alone, of No Effect . 118, 6 

• When Husband Sued With Her 182; 182, 1 

Garnishment of Wife 118, 8, a 

How Must Be Brought 118 

In Bankruptcy Proceedings .'. . 118, 3, a 

Proceedings for Collection of Taxes 118, 8 

Service of Petition and Citation; How Made! ^91; 192 

When She Is Divorced or Separated JL93 

Statement of Her Name and Residence in Petition JL72, o 

When She Is a Public Merchant. 118, 10 

When She Is Domiciled in Another State 118, 10 

Cannot Be Cited Through Husband Temporarily Here 165-6, 2 

When She Is Separate in Property 118, 4 

Where Brought; At Husband's Domicile 129, 3; 162, 4 

Actions by: 

Against Her Husband 106; 106, 1 

Authorization by Court for 106 

Husband Alone Can Urge Want of 106, 6 

For Alimony 106, 2 
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WIFE: (Qontlnued.) 

Actions by: (Continued.) 

Against Her Husband: (Continued.) 

For Custody of Children. 105, 4 

For Restitution of Paraphernal Property .105, 3 

For Separation From Bed and Board. (See SEPARATION.) 

For Separation of Property — 74R; 105 

Jurisdiction of. Conferred on Civil District Court, 

Orleans (Const., Art. 133) 126, 15, g 

Against Other Than Husband: 
Authorization for: 
By Husband: 

How Accomplished 106, 1 and 2; 172, f 

Must Be Denied or Excepted to. Before Judgment..l06, 3 

Necessary, Except, When 106 

Proof of: 

What Will Suffice 106. 2 

When Necessary 106. 1 

By the Court: 

Presumed Proper 106, 5 

When Court May Authorize 106, 5 

Concerning Ownership of Real Property..... 107, 3 

For Damages for Personal Injury to Wife 107, 2 

What Actions May Be Brought by Her 107; 107, 2-4 

Statement of Her Name in Petition 172, f 

Actions by Husband for Wife: 

Allegations Must Show That Fact ^ 107, 1 

Concerning Community Property 107, 3 

Joinder of Wife, Harmless 148, 8 

In What Cases Allowed 107; 107. 2-4 

Amicable Demand Upon 169, 3 

Appeals Against; How Taken and Perfected 118, 9 

Appeals by; Authorization for 106, 4 

Contracts of, With Husband 105, 3 

Domicile of; Is That of Husband 129, 3; 162, 4 

Judgment Against; How Obtained . 118, 3 

Recognition of, as Heir to Husband, by Exparte Judgment 206, 13 
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WILL; 8UIT8 CONCERNING: (See EXECUTOR, also.) 

Concerning Dispositions of; Where Brought 164; 164, 2 

To Establish Existence of; Allegations in 161, 1 

WITNE88: 

Answers by; Which Might Accuse Self of Crime 136 

Attendance of: 

Enforcement of: 

Attachment of 135 

Validity of Court Rule Concerning 135, 1 

In Criminal Prosecutions 134, 2 

In Orleans Parish 134, 4 

When Necessary to Elicit Truth 134, 6 

When Residing in the Parish 134 

When Trial Is by Jury 134, 7 

Physicians .•. 134, 3 

Saint XJrsuline Nuns Exempted From ~ 134, 1 

Commission to Take Deposition of, When 138 

Contempts by 131, 6, c 

Criticism of; When Not Contempt 131 

Defendant Against Self; In Rule for Contempt 131, 2 

Failure to Appear; Punishment of 135 

Husband for Self; In Rule for Contempt for Failure to Pay Alimony ..131, 2 

Incompetent; Must Produce Documents in His Possession 140, 8 

Old, Infirm, Expected to Leave; How Testimony Taken > 138 

Pay of: 

Demand for; To •Relieve From Further Attendance 134, 8 

Expert; Jurisdiction to Fix 130, 4 

How Collected J57, 3, f 

Present, Must Be Called and Heard 134, 5 

Refusal to Answer Questions, by: 

Civil Action Lies for Loss From 137 

Illegality of Proceeding, Not Ground for; When Court Has 

Jurisdiction 136, 1 

Is Not Perjury, but Contumacy 136, 2 

Punishment of 136 

When Not Compelled to Obey Second Summons 134; 134, 8 
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WORK: 



On Plantations of Non-Resident Owners; Suit for Wage8....165, B; 187, 1 

On Real Estate; Venue of Suit for 165, C 

On Structures for Corporation; Suit for Wages 166-9, 5 

Safe Place for; Inlplied in Employment 166-9, 4 

WRITS: 

Disobedience of, as Contempt. (See CONTEMPT.) 

Incidental or Necessary in District (Courts (Ck>nst., 109, 133) 126 

Must Issue Before Execution Will Be Enjoined 158, 11 

Of Arrest. (See ARREST.) 

Of Attachment. (See ATTACHMENT.) 

Of Fieri Facias. (See FIERI FACIAS.) 

Of Injunction. (See INJUNCTION.) 

Of Prorisional Seizure. (See PROVISIONAL SE3ZXJRE.) 

Or Sequestration. (See SEQUESTRATION.) 

Remedial: 

Certiorari; To Stop Proceeding Without Citation '. 206, 7 

Date of Rule Nisi, Determines Prematurity of 158, 14 

From Supreme Court; To Reyiew Contempt Procleding 131, 9 

WRONGFUL INJUNCTION; Action for, Premature, Before Dissolution..l58, 7 
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